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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY .OF NEW YORK 


FREQUENCY ELECTRONICS, INC., 

Plaintiff, 
VERIFIED COMPLAINT 

- against - : Se. 


NATIONAL RADIO COMPANY, INC., and 
LOUIS LERNER, 


Defendants. 


Plaintiff by its sthouneys, Pryor, Braun, Cashman & 

Sherman, complaining of che defendants alleges; 
FIRST CAUSE OF ACTION 

1. Plaintiff Peony Electronics, Inc. ("Frequency") 
is a serserarte: organized and existing :.ider the laws of 
Delaware, and is duly authorized to transact ducdiepa in the State . 
of New York. 

2. Upon information and belief, defendant National 
Radio Company, Inc. is a corporation organized and existing 
coder the laws of the Commonwealth of Massachusetts, with its 
principal place of business within the Commonwealth of Massa- 
chusetts. 

a. Upon information and belief, defendant National 
Radio Company, Inc., formerly known as National Company, Inc. 
("National"), is in the business of manufacturing electrical 


components and equipment. 


. ma On or about February 3, 1969, plaintiff and 
National entered into an agreement (hereinafter referred to as the 
“Purchase Agreement”) whereby plaintiff agreed to purchase, and 
did purchase, National's Atomichron product line, related inven- 
tory, machinery and equi; t and.all patents and trademarks used 
by National in connection with the Atomichron product line (all 
of same hereinafter being eetecees to as the "Atomichran Products" 
In consideration pissin eeeheee agreed to pay the sum of 
$733,000.00, payment to be made as follows: $208,000.00 upon 
execution of the agreement, $200,000.00 by promissory note, pay- 
able on or before soecee. 1970, and $325,000.00 by promissory note 
payable in ten equal annual installments voumneine on. February 
3, 1970. A copy of said Purchase Agreement is annexed hereto as 
Exhibit 1. : 

Ss. Prior to the execution of the Poretase Agreement, 
National had caused the development of certain frequency control 
soviratas, commonly known as an atomic clock device, which was 
sold under the trademark "Atomichron". Prior to the execution of 
the pubcbase Agreement, defendant National sold and exploited the 
said Atomichron Products. 

6. The Atomichron Products included as the principal 
innovation and development thereof, an invention which is 


described in United States Patent No. 2,972,115 of February 14, 


1961 in the name of J.R. Zacharias, et al, entitled, "Molecular 


Beam Apparatus" (hereinafter referred to as.the "Zacharias patent" 


| 


based upon an application filed on October 29, 1957. The inven- 
tion of the sachavias patent was and is of prime importance to 
the value of the Atomichron Products which are the subject matter 
of the Purchase Agreement. | 

2 During the course of wenstiareius leading to the | 
execution of the Purchase Agreement, defendant National, through 
officers, agents and representatives, represented to plaintiff | 
that the Zacharias invention and the Zacharias patent were of | 
great value, and that the Zacharias patent afforded substantial 
protection to the owner thereof against the manufacture of dahon 
which were competitive with the Atomichron Products incorporating 
the Zacharias invention as cl ied in the Zacharias patent. Said 
representations were made bi induce plaintiff to enter into the 
Purchase Agreement and plaintiff did enter into the Purchase 
Agreement and agreed to make the payments set forth therein, anc 
in fact has already made payments totalling $450,000.00, all in 
justifiable reliance upon such representations. 

8. Said representations were false and untrue in’ 
that: | 

(a) The Zacharias patent was then and is now 
invalid and unenforceable because the Zacharias invention was 
described in one or more printed publications circulated in this 
country more than one year prior to the date of application for 
said patent: 
(b) The-Zacharias patent was then and is now 


invalid and unenforceable because the Zacharias invention was in 


wan 


Ly Tee es 4g eR - 
: . 


public use more than one year prior to the date of application 
for said patent; 

(ec) ‘The seckavias ‘picent was then and is now 
invalid and unenforceable because the Zacharias invention was on 
sale in this country more than one year prior to the daté of 
application for the Zacharias patent. 

In particular, prior to Ortober 29, 1956, defen- : 
dant National sold or delivered versions of the Atomichron suas 


oo | 


to one or more agencies of the United States Government, caused 


: | 
articles to appear describing the Atomichron Products, and exhi- _ 
| 
ted, demonstrated and offered for sale the Atomichron Products; 
and in each such instance, the Atomichron Products sold, deliverec. 


exhibited, demonstrated or offered for sale incorporated the 


invention disclosed, described and claimed in the Zacharias 
patent. | 
9. All of such information was known to the agents 
and representatives of defendant National during the course of the 
negotiations with plaintiff, and they knew that the warranties 


and representations mace to plaintiff to induce it to purchase 


the Atomichron Products were false. 


10. The agents and representatives of defendant 
National knowingly failed to apprise plaintiff, during negotiatio=- 


of the facts set forth in paragraph 9 herein, and said persons 


effect of mislcading plaintiff{£ aud causing it to part with sub- 


stantial value for an inadequate considcration. 


i. 4 
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it. ‘By reason of the foregoing, plaintiff was in fact 
deceived and misled by ‘said detentans and vas induced into 
entering into the Purchase Agreement for a consideration far in 
excess of that which the Atomichron Products were worth, and was 
induced into making a total of $450,000.00 in payments thereon to 
date. In further reliance upon the frauds and deceptions of 
defendant National, elaincatt hes sustained additional substantial 
damages in excess of $500,000.00. 
: 12. Had plaintiff known of the true facts as aforesaid, 
including the invalidity of the Zacharias patent, it would not 
have entered into the Purchase Agreement, since the principal 
value to plaintiff of the properties acquired under the Purchase 
Agreement related to ti? Zacharias patent and its presumptive 
validity and enforceability against third parties, and it would 
not have sustained the additional damages referred to in peragrech. 
11 hereof. ; 

13. Plaintiff is ready and willing and herein and 


hereby offers to return to defendant National all of the pro- 


perties received under the Purchase Agreement including its entire. 


right, title and interest in and to the Zacharias patent, and 


plaintiff herein and hereby demands rescission of the Purchase 
Agreement and return to it of the purchase price, as well as 


damages of not less than $500,000.00. 
SECOND CAUSE OF ACTION 


14. Plaintiff repeats and realleges the allegations of 


Jess calpiin & ~ © Gs culls CUnpiaint' with Che save Force and effoer 
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15. As an integral part of the Purchase Agreement 
defendant National assigned to pieces its entire right, title 


es and interest to wag Zacharias patent and esas warranted to 


< 


plaintiff that it had good title and the right to convey the saic 
patent to plaintiff. 


16. Defendant National kas breached its said warranty 


os A 
2 as if herein set forth at length. . 

1 

| 


because, in fact, it did not have title to said ‘patent and plaizssziz= 


did not receive any valid interest in the Zacharias patent. | 


17. As a result of the aforesaid breach of warranty ci 


defendant Nationai, plaintiff has been damaged in the amount of 


Ave 
an 


n 2 . . 
‘ + ee > . Ns 
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ot less than $1,233,000.00. 


THIRD CAUSE OF ACTION 


oven creme oem 


18. Plaintiff repeats and realleges the allegaticns C= 


paragraphs 1 and 2 of this complaint with the same force and 


B geod 


effect as if herein set forth at ler.gth. j 
19. At all relevant times hereinafter set forth, 
efendant Louis Lerner was 4 chief operating officer, director 2=- 
controlling shareholder of National Radio Company, Inc. (formerty 
lmown as National, ac.) a Massachusetts corporation engzsed in 


the business of manufacturing electricai components and equivre.::. 


Lk acts or omissions hereinafter attributed to National Radio 


ompany, Inc. or to its representatives were done by defendan 
erner or with the knowledge or at the direction of said celex- 
ant and for his personal benefit and profit and with the inten-~- 
tion that plaintiff act usen then by purchasine the Aten? *hror 


ae 


Products for a grossly inadequate consideration. 

20. Plaintiff repeats and realleges the allegations of 
paragraphs 3 - 8 of the complaint with he same force and effect 
as if herein set forth at length. 

Zi. Defendant Lerner participated in the negotiations 
with plaintiff leading to the sale of the Atomichron Products 
and execution of the Purchase Agreement, and knew of the facts 
set forth in paragraphs 7 and 8 of the complaint at that time. 
said defendant further knew that his misrepresentations, or those 
of other representatives of National conceming the Zacharias 
paten, and the failure of Lerner or gther vencesenrerives of 
National to dvaciose the true facts concerning the Zacharias _ 
patent, would have the effect of misleading plaintiff snd “Goueenk 
it to part with substantial value for an inadequate consideration. 
Notwithstanding this, defendant Lerner yoaci tiny represented to 
plaintiff, and encouraged other representatives of National to | 
cause plaintiff to believe, that the Zacharias patent was valid i 


i 4 


and enforceable against third persons, while he knew full well 
ae 


: i 
i 


that it was not. : oe | 
{ 


22, In reliance upon the representations of defendant 


Lerner and the representations and conduct of other representative 
of National Radio Company, Inc. acting with the knowledge and 


approval of defendant Lerner, plaintiff entered into the Purchase 


Agreement for u consideration far in excess of that which the 
Atomichron Products were worth, was induced into making a total 


ry wee 


of $450,000.99 in prrments thereon te date, wd las euctadie - 


¥ 
4 
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additional damages in excess of $500,000.00. 


23. Had plaintiff known of the true facts as aforesaid, ; 


|| including the invalidity of the Zacharias patent, it would not 


have entered into the Purchase Agreement since the principal 
value to plaintiff of the properties acquired under the Purchase 
pe eenueee related to the Zacharias patent and its presumptive 
validity and enforceability against third parties, and it would 


| 


not have sustained the additional damages referred to in paragrapn 


22 hereof. 


24. As aresult of the frauds and deceptions of defen- 


dant Lerner, plaintiff has sustained damages in excess of 


$1,233,000.00. 
FOURTH CAUSE OF ACTION 

25. An actual controversy exists, requiring among othe: 
things declaratory relief by this Court for the reasons herein- | 
after set forth. : | 

| 26.  # Plaintiff realleges each and every allegation of 
paragraphs 19 - 25 of the complaint with the same force and effec: 
as if herein set forth at length. . 
27, Upon information and belief, defendant Lerner ee 


ports to be a holder in due course of plaintiff's promissory note 


in the amount of $325,000.00,referred to in paragraph 4 of this 


complaint. Said note has a balance due thereunder in the amount c: 


$260,000.00. Defendant Lerner acquired said note from defendant 
National for other*’than.a valuable consideration, and with full 


knowledre of the facts allered in paragraph 4-12 and 22 ard 23 of - 


y 


‘_ 


« E 
? 


complaint. A copy of said note is attached hereto as Exhibit 2. 


28. As evidenced by the facts set fost an actual : 
Controversy exists between plaintiff and defendant Lerner with H 
respect to the ey and oe of the aforesaid | 
promissory note. 4 

29. Under the terms of the mote bane. there is due and 
payable to the holder thereof upon February 3, itis an install- | 
ment in the amount of $32,500.00, and in accordance with the cee 
of the said note, the plaintiff's failure to make said payment or ~ 
any other payment due thereunder ueuta entitle the holder thereof 
to accellerate the ore aud dewand immediate payment from plain- 
tiff of the entire balance outstanding. 

30. Upon information wed bodies, defendant Lesher 
may seek to transfer the — note to ne parties unknown, 
for value, and may thus seek to create a right in favor of such 
third parties as holder or holders in due course of the said note, 


so as to require plaintiff to make continuing payments or be in 


default thereunder, all to plaintiff's irreparable damage and 


4. 


. an 


injury. 
31. Plaintiff has no adequate ronedy at law. 
WHEREFORE, plaintiff demands judgment against defendants 
as follows: 
(a) On the first three causes of action herein 
against defendants National and Lerner jointly and severally in 


the amount of not less than $1,233,000.00 together with interest 


% 


* 


Ne 


+ 


and costs; 

(b) On ihe fourth cause of action herein against 
defendant Lerner adjudicating and determining that (1) said 
defendant is not a holder in due course of plaintiff's promissory 
note, and that said note, as against plaincift, is void and unen- 
forceable by bere: 2) permanently and preliminarily enjoining 
and restraining gain defendant from transferring sad cae or any 
part thereof to any persons other than plaintiff and from seeking 
to enforce said mock or any part thereof; and (3) requiring said 
defendant to return said note to plaintiff for cancellation. 

PRYOR, BRAUN, CASHMAN & SHERMAN 
. Attorneys for Plaintiff 


410 Park Avenue 
New York, New York 10022 


Of Counsel, oe 


MORTON AMSTER, ESQ. 
AMSTER & ROTHSTEIN 

50 East 42 Street 

New York, New York 100: 
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STATE OF NEW YORK ) 
COUNTY OF NASSAU q ce 
MARTIN B. BLOCH, being duly sworn, deposes at says: 
“That he is the President of FREQUENCY ELECTRONICS, INC., 
the plaintiff in the within action; that he has read the foregoins - 
complaint and knows the contents thereof; that the same is true to 
is own kdowlede, except as to the matters therein stated Ke be 
alleged on information ard belief; and that as to those matters 
he believes it to be true. That the reason why this werd eet ice 
as made by deponent’ and not by FREQUENCY ELECTRONICS, INC, is 
that said plaintiff is a corporation and deponent is an agent 

of said corporation, to wit: President; that the grouads of 
deponent's knowledge and the sources of his informatiny ere the 
atters which have come before him in his offictul capacity as 
resident of said corporation, and matters which he knows 
personally. 


MARTIN B, BLOCH 


worn to before me this 


o 


aye. 
Al day of January 1972. 
4 wl c 


ye + 
Geratruoe efsser L' CCR 
NOTARY PUBLIC. State of New York 
BO. $1-0275515 oe 
r ee 3:50 Jv, 33 
Notary Public — 
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PURCHASE AND SALE AGREEMENT : ‘ : 
. in @ rtay Y of Min by: ie Pe 1629 + f : 
This Kareenent made bec etive ab eday-et-becenbens 1063 between National Radio uf 
Company, Inc., a Massachusetts corporation, hereinafter called "‘IRCI" and Frequency 4 of 
Electronics, Ince, a Delaware corporation, hereinafter calied “FEI”, 
Whereas, FEI desires to purchase the Atomichron product line of NRCI, as more fully 
. set forth below, and 
Whereas, NRCI desires to sell said product line upon terms and conditions herein- 
after set forth, i : A . / 
It is agreed as follows: 
- J. Property Conveved: For the purposes of this agreement, the term "Atomichron” 
- shall mean a ceSiun-bean frequency standard, including without limitation all electronic 
. assemblies, sub-assemblies and appurtenances thereto, insetar—as—the—same-ere-tsed—in-a~ .. 
weesion-hean-fssqeency.-stancards> 
As used herein, the term "Atomichron cpadect line and related inventory, mach- / i 
-. inery and equipment" shall consist of all of those items, #1 through 85, listed on Exhibit 
. “A” hereto attached and made a part hereof. "Data" shall be items _ 87 and 88 on said 
Exhibit "A". 


FEI hereby agrees to purchase, and NRCI hereby agrees to sell to FEI all its 
(NRCI's) right, title and interest in and to the Atomichron "product line", and related 
“inventory, machinery and equipment. ‘In addition, NRCI hereby agrees to convey all data, 
oe associated with said product line, and all its right, title and interest in and 
-to all patents and trademark(s) or tradename(s) ee by NRCI in connection with the pro- 
:.~ duction of Atomichrons. FEI agrees that it shall and it aoe: does grant to NRCI the 
~. unqualified license and right to use patent No. 2,883,540 Uanast), subject only to the limi- 
tation on manufacture and sale of Atomichrons herein set forth, such license to be 


> exclusive, worldwide and withceut any obligation to FEI for any royalty or expense. 


| i 
‘ 


: patente; trademark(s) and tradename(s) are listed on Exhibit "B"- hereto attached cai eods 
ae sh ya 
a part hereof and NRC } heveay VELA cote Tan the erqscings I ae ae 


potent, Frod =e: wk ore Traderaine. fed bf KET In COCA. Pow wir. he hrio iG be ia ce 
Nothing herein shall be deemed to diminish or lessen the rights of NRCI with 


regard to performance of Government contracts to such an extent that NRCI is not able to 
- compete upon at ‘least equal terms for such contracts with any other company not subject 
- to this suvecasnt, except that in no event will NRCI compete with FEI regarding such con- 
tracts if such contracts provide primarily for construction of the Atcmichron. 
Nothing herein Shall be construed to limit the rights of FEI against any third 
party, including without limitation the government of the United States of America, with 
" regard to claims for infringement of the patents conveyed hereunder. 
Security Interest of MSCI). NRCI further agrees to execute 
such other documents or assignments as may be reasonably necessary to grant and/or confirn 


to FE? the use and/or ovmership of the items here involved. 


EXHIBIT 
an 


¥ é 


the vy 
“jelly ° ’ FEI agrees to execute —_ other reese as ~~ ve "veasonably aaaenenry to 


e 


effectuate the purposes of this agreement. A security for payment of the promisso- 


notes to be given by FEI hereunder, FEI hereby agrees that NRCI shall retain and/or 


be granted a security interest in the Atomichron product line as above defined, and t- 


items of data and patents associated with said product line. FEI agrees to execute 


‘guch instruments, including without limitation a security agreement and financing 
statement(s) as are necessary under the Uniform Commercial Code in the appropri: 


jurisdiction(s) wherein such security interest must be perfected, and to permit or 


re 
4 
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“enable NRCI to take“any other necessary sieps to perfect said security interest. 


3. Purchase Price(s). The purchase price(s) for the various iterns 


con eyed hereunder is as SS. S; the Eereoences 
O~G y Ihe OM cd 
f° : f 


(a) tat & 


date : 
(0) -Producterciepmentrinaciow, (ese and patents; $525,0 oo 

it 
4. Method of Payment. The purchase price(s) hereunder shall be iV 


: 
a 


_ computed and payable as follows: 


(a) $208,000 in cash or certified check upon execution and 
$200,000 by promissory note in the form hereto attack d 
as Exhibit 'C"' and-made a part hereof; 


.(b) $325,000 by promissory note payable ‘in ten (10) equal | 
~. . .. amnual installments in the form hereto attached as Exhibit 
"D" and made a part hereof. 


(c) During such time as there is an unpaid balance outstanding 
under either or both of the promissory notes referred to eztv: 
i,e., Exhibits "C" and "D", FEI will furnish to NRC: a sash 
time as the same is made available to the.stockholders of T= 
a copy of the Annual Report of FEI containing the certified 
financial statement(s) of FEI for each respective fiscal year, 
the first such report to be for the fiscal year ending April ¢-, 
1969. 


2% 
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5. Title to be Convey2d - (Warranty). All items of inventory: and ‘machinery 

and don. including without limitation, items #1 through 38 on Exhibit A hereto at- 

tached ere conveyed “as is", F.0.B. NRCI's plant in Melrose, Massachusetts. FEI ack- 

nowledges and agrees that it has viewed such items through its employees and agents. 

Said items shall be conveyed by Bill of Sale in form hereto attached as Exhibit "E". 
‘Patents shall be conveyed by assignment in the form hereto attached as ~. ; 

Exhibit "F". The Trademark and Tradename embwsodwiphaerseniobedasesuriti: which RE [- 

are to be conveyed hereunder shall be conveyed by assignment in the form hereto at- Ma 

tached as Exhibit "6". o 


e- s 


NRCI warrants that it has full legal title to the items conveyed here- 


under, and thet it has the right and authority to convey the same. No other war- 


ranties are made in connection herewith, whether express or implied. 


S$. Royalty. (a) FEI hereby agrees to pay NRCI a a royalty based upon annual 


“net sales" of the Atomichron, said royalty to . five es (5%) of the amount 


--of such annual "net sales" in excess of Six Hundred Fifty Thousand Dollars ($650,009.C9). 


* 
A 


As used herein, the term "net sales” of the Atomichron"™ shall be de- 
fined and determined in accordance with generally aveeptes accounting principles 
prevailing in the electronics incustry, and shall also — wi tras pe rhials RE 
of - foregoirg generality, any and all lease or rental Aceon of FEI Se sents weever, WY/ 

Said royalty shall be payable for a period not exceeding ten (10) 
years beginning Jenuary3l, 1969 and ending Recenter ese e, provided that in no Cf: 
event shall royalties payable to NRCI during said *>2n (10) year period exceed the sale 
sum of One Hundred Fifty Thousand Dollar s ($159, 000. 00). 


(b) In addition, for” a period of ten (10)years basins January71, 
Pa invex a ves ce ERE 
1979 and ending Rrocmberiz= 2088, FEI shall pay to NRCI a royalty equal to one IN i 
percent (1%) of annua! “net. sales" as hereinabove defined, such royalty to be sub- y 


ject to no limitation of Scountt el} payable thereunder. 


14 


“7 : . nas . ' ; : 

(¢) Royalty(s) payable under this section 6, both under sub-sections (a) 
‘and (b) next preceding, shall be determined annually, beginning April 30, 1970 for 
the preceding fiscal year, except that such determination on April 30, 1970 shall 
include oe entire period ie hereunder through said April 30, 1970. On or ek 
before July 31, 1970, and annually thereafter, on or before the ‘thirty-first (31st) 
day of duty, FEI shall pay over to NRCI the ‘Toyalt ty(s) determined and payable her2under. 

: FEI shall, sbiettansininy with royalty diate hereunder, deliver to 

NRCI a certificate in support of such payment signed by en — certified 
public accountant, vhich certificate shall state the net sales as hereinabove defined 


of FEI, from its activities hereunder, and show the basis of computation of royalty 


ii 
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for the royalty payment concerning which or in support of which such certificate is 
- deYivered. 
: At its option, NRCI shall, upon webtten notice to FEI given within 
thirty (30) days after receipt of: the certificate of the net sales, as here‘nabove 
defined, from FEI (or if such certificate is not delivered on or before July 31 an- 
nually as aforesaid), have the right at its (NRCI's) expense to appoint an independ- 
ent certified public accountant (or firm thereof), hereinafter called "auditor", © 
which auditor shall have the right at all ttaes during reasonable business hours, +o 
* ve lepive. Tacstemicine * 
exter into the premises of FEI and examine its books and records, for compliance her 
with, provided that such auditor shall. report to NRCI only as to net.sales of the 
Atomichron and no other matter(s) not of public record. 

(d) In the event of any conveyance, license, sub-license, lease or rental 
by FEI to a “third-party” as hereinafter defined, the net sales of Atomichrons of 
such third-party shall be deemed to be, and treated as © .ough sth Selec were the 
sales of FEI for purposes of computing royalty(s) hereunder. 

As used herein, the term "third-party" shall mean a subsidiary corp- 


oration of FEI (i.e., a corporation in which FEI owns more than fifty percent (52; 


. : 
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NT rN 2. 
Ali 00 At, ee 31; mo ee otherwise igeded sn Velttng by, the part 
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. — the voting ints, or any partnership, joint venture, corporation or other 


entity of which or in which FEI, ery or indirectly, is a stockholder, partner, 


' Joint venturer, “controlling person" within the meaning of the Securities Act of 1933, 


or in which it (FEI) has a —. cp es gra interest. A heeace. Te “_ y party city 
an oe. iy ha ™ ac ake.ws ined Shollast bette e Aud Te tet, S «fe ent itn jiew or roioadep. hy 


Te Assumotion of Contractual Oblioations. FEI hereby agrees to fob any 
and all obligations of NRCI arising subsequent to closing under a certain contract 
betvieen NRCI and Gordon Engineering Corporation (the "Gordon Engineering Agreement") 
made on or about March 5, 1964 and under a certain agreement between NRCI and a cer- 
tain J. R. Zacharias on or about July 1, 1954 and amended on or about June 1, 1962, 
(sata agreement dated July 1, 1954 and the said amendment thereto being hereinafter 
collectively called the "Zacharias Agreenent”) 

’ ' FEI hereby acknowledges that it has received eeeles of ‘the said Gordon 
Engineering Agreement and the Zacharias Agreement, and FEI hereby agrees to in- 
demnify and hold harmless NRCI from any and all claims arising under the Gordon 
Engineering Agreement and/or the Zacharias Agreement as to matters arising subse- 
‘iant to closing hereunder relating 7¢ le alt Oy pryatie heveonder, Reh 

8. NRCI Causes of Action. NRCI hereby agrees to assign to FEI any and all 7 “a 
causes of action presently accrued in its favor or pending in relation to the 
Atomichron product line, including without limitation, causes of action for patent 
infringement, {f any, provided that FEI hereby egrees that it assumes all pe aad 
expense of such litigation and fucthas pcovtied that any net proceeds after reason- 
able expenses, including without limitation reasonable attorneys fees, shall be 
shared equally between FEI ..d NRCI. NRCI will use its best efforts to have and/or 
*to cause its attorneys and/or agents to deliver any correspondence or records of 


such causes of action to FEI. 


~ Clos: 89.’ cian vernon shall. take piace at the “offices oP.NACI at 
17 
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10. Survival of Covenants. The covenants of this agreement, inciuding 


without limitation the provisions hereof requiring the making of reports, payments RE’ 


Cur cclion (a 
Ki 4 


‘and similar acts, shall be deemed to survive the obesiag of this agreement, and shall 
not be merged into any conveyance(s) hereunder. 


11. Legal _and Ecuitable Remedies. ~ view of the ynique natire of th itehs — 


4% =o it is agreed that-in the event ‘of a breach of Vite « contract bricr to 
\ \ | 4 


/ ™ .4 \ 
ute. or the aes of either party ‘to — or ne this transacticn at 
- 4 i | i ‘4 


closing, either party may see iv and: shall, be! entitled + +o obtain specific performance / , 
ls \ _ 
of this agreement from ob x, ool of ee nee. 
2a Fore§oing tn to Sere ree Ys Ec to\ and not’ 


i \y\\ : 


ie wise bast Se C? 
{n 1 S1fGelon of es ssontcey Tights of ae patted hereto te ay —— ‘ 
. j | v\ aff 
gai or, equttatis remedies: which ‘are! or “might become avatiabie to ‘thea! The parties” ' 
shall have the right to exercise any and all of their respective legal and/or equit- 


eble rights and remedies hereunder, senturentiy or successively, without being 

deemed to have made an election of remedies hereunder, ‘excestathst-reinbhemaperty - 
“$hidlI-sue for-specific—performance-as-hereinabove permitted, -and also have-the-rieat. uy 
+o-briag-e~sui-t—for-breseh=ofecontcact-enwvice-versa. The-previcions=-0f—thise~se-ton It 
lear bt Potties mek: apusimutumear 


* ee ee 
Toe, 


er pueke-Ghich-wavies chocing_hereunder-se-abeve= provided. 


A waiver of any right, privilege or default on one occasion shall not 
deemed to be a waiver on any other such occasion. 
12. Notices. Any and all communications and notices under this agreement 
shall be in writing and given by registered or certified mail, with postage prepaid, 
the following address: 
If to NRCI - wn Washington Street 
Melrose, Mass. C2176 
Attn: Frank F. Oddi, President 
If to FEI - 3 Delaware Drive 


New ia Park, New York 11040 
Attn: Martin Bloch, President 


° 


» 


‘ _eTe . 
The address set forth above for either party may be changed iy wish 
aes through written notice given to the other party as herein provided. 

+ Assioones - This agreement shall not be assignable by either party 
without the written consent of the other party, which consent shall eet be un- 
reasonably withheld, provided that nothing herein shall be senstreed to prevent 
“NRCI from assigning or otherwise conveying for value either or both of the promis- ° » 
sory notes and/or the Security Agreement executed in connection prenen (eee 
14, Brokerage. It is agreed that neither party has used the services of ay 


a broker or "finder" in connection herewith, and each party hereby agrees to in- 


a 


demnify and hold harmless the other party against the claims of any person claiming 


by or through it for a brokerage or finder's fee in connection herewith, except: 


a claim by a certain Gideon Cashman, which claim is 

subject to and conditional upon a successful elhoeiny- cowplehions a) 
-uadex- this agrzement, and which claim shall. be settled 

by NRCI at or immediately after closing in accordance 

with a separate agreement between NRCI and said Gideon 

Cashman. . 


415. Parol Evidence. This agreement panersiiak ali rior understandings of 

the parties, and may not be modified or amended in any resper! except by an instru- 
_ment in writing, executed subsequent to the date hereof, signed in behalf of NRCI 

by the President or Vice President of NRCI, and by an etttonr of FEI. . 


16. Governing Law. This agreement shall be Satie in all respects by the 


laws of the State of Massachusetts. 
17. General (Captions. Syntax. Time/Essence). The captions at the beginning 
of the sections or sub-sections of this agreement are intended only for the conven- 
,ience of the parties, and shall not be deemed to affect the meaning or ‘nterpreta- 
tion of any of such sections or of this agreement. os 
Where the context hereof so requires, the singular shall be deemed to 


include the plural and/or vice versa. 


Fd 
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ADDENDA =~ Clause #13 “Atomichron" Purchase and Sale Agreement: 

“Notwithstanding the foregoing, either party may assign this 
agreement in connection with a merger, an acquisition of substantially 
all of the assets of either party, or a sinilar transaction, provided 
that the surviving corporation or the party acquiring such assets of 
either party or otherwise succeeding to the business of such party shall 
be financially responsible and shall assume in writing the obligations 
‘of such party under this agreement.” 


- 


= 6< es 
> Time is of the essence for the giving of any and all poten hepecntan, 


_ and for the performance of any and all acts unless otherwise excused by virtue of 


the provisions hereof. Homerer hi ho perl, shell be. deamecl iw defar Hvalectoruri te 


ade sauit Shs be receutinved! vavemed: 74, Jore, . vied al bfbealddaye. Re 
18. Non-Oualification: Non-Agency. FEI’ agrees that it shall commit no act ie 


or make any representation which would require NRCI to qualify to do business in 
any state where it is not now so qualified. 
Nothing her2in shall be construed to constitute FEI as 2 joint venturer, 


partner or agent. of NRCI. 


.19. Corporate Action (Soecial Representations). comes 


“to-the -approval—of_the-—doard( s}=0f= Directors=ofonRCloamd FEL, —At-closing; it-is- 
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agreed—that FEI os providedto NRCI an opinion of counsel certifying that FEI ZZ 
the legal power to complete the within transaction, and certifying to such other 
matters of corporate action and good standing as NRCI may reasonably require. 
~At-cinsing NRCI Gahy provided to FEI an opinion of counsel certifying 
“that NRCI has the legal power to complete the within transaction, and certifying to QR: 


evi other wasters of corporate action and ‘good standing as FEI may reasonably = squire/" 


fo cleins tev poi WERT jr: Tiree oa vines 
NRCI hereby represents to FEI that there are no liens or encumbrances on 


the property conveyed ‘ereunder, snd that the consummation of this transaction will 
not violate ‘ee provisions of any loan agreement or other catriet to which NRCI is 
a party. FEi hereLy represents to NRCI that the consummation of this transaction 
will not violate the provisions of any loan agreement or other contract to which F=I 
is a party. 

20. Non-Ceomoetition. NRCI agrees that it will not now or ‘hereafter manu- 
facture or sell the Atczici:son for a period orton years from the date of this 


“oe. nor will NRCI engage in such activity directly or indizect ive (ey 


(acai ote eaten q° o 
Se orth sie -aaartey dirnemaied rporation=ttvery-e~cosporst tiguede '/ 
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: which NRCI ons fif x Percent die more Be worn ape NAVs, 


bas as oe cept 4s to Mele ap as permitted by an 


the conditions of. ection 1 above. 


, IN WITNESS WHERSCF, the parties hereto set ‘thet hands this | 3rd day *) fi 
Febrysv x | © i‘ ] 
of Sawary / 1969. : : : 


NATIONAL RADIO COMPANY, INC. 


of 


sd 


ITEM quan. GLASS. : ‘ DESCRIPTION 


ae yee uy EXHIBIT A attached: to Atomichron Pyrchase and . 
: ok oo : Sale Agreement 
, . . _ INVENTORY OF COMPONENTS , EQUIPUENTS , RAW MATERIAL AND 


DOCUMERTATI0% RELATED TO oi ton 


i: “7 “ NC 3501 Atomichrons 
a 8 Ww NC 6202. -G3 B.T. complete 
3 2 gy NC 1500 B.7. test beds, (NRCI built} 
4 cag “fy NC 1601 Atomichron carcasses 
5 i ay, NC 1501 Atomichron ee 
6 3 - Nc 1001 N.T.. complete a 
4 a2 of We cee BLT. capetces oe 
&- i. & NC 1601 Bt. complete 2 
: 9 we 7 us : NC 2001 Atomi chron carcasses | : | | 2 ¢ 
10 2 ofl NC*3601 Mock-up co . . . | 
42 2 dh NC 3501 Engineering carcass : oo 
12 5 A xe 3701 Pilot run Atomichrons . 
13 1 ol GEC (NC 3701) Engineering model Atomichron 
14 20 os NC 3701 Atomichrons. (unassembled) © 
15. 1 2a. Engineering model F.M, test cel : 
16 5 4° NC 1001 B.T. -envelopes a - 
17 3 HL NC 2001 B.T. enveloves 
18 -5 + NC 160i 3.T. envelopes , 
19 4 a. NC 1001 Atomichron carcasses 
20 | : Je 6201 Alignrent jigs - . 
21 2 Lg NC 6201 B.T. ee brazing jig¢s 
22 6 - 4 NC 6201 8.7. envelopes : 
23 1 ol P.E.M. Life test beam tube with power supply - 
24 4 LG Engincering pump stands eee 
25 ~ 2 a Preproduction tyvoe P. E. HM. B.D. "1963 im 


%, s page 2 | : 


vee = ITEM QUAN. e * obnss:" : : i : . : DESCHI)"LION 


26 17" Singic cavity. De tr. 1960 


22 A.S.D. Prototype 1962 
- 28 P.E.M. Prototype 1962 
29 Missle horn. pratotype 1958 
30 Single cavity economy 17" 1959 
31 Phase-lock Klystron vaveguide test jig 
32 LFE Model §14 ultra- stabie: microwave oscillator. 
33 Waveguide measuring set (compl. “with jigs, stubs, etc.) 


34. 


gees ome 


Imoulse Magnetizer £7-59 (NRCl puilt) | Ce 
IZ. Vacuum molding processing stand 
Leeds & Northrop pibsoenuaiaie £8691 
Ag Welch vacuum fore-pump: : : vo 
LE Bake- out ovens (complete with controls & pump stands) 
ee Hydrogen purifiers i. 
Ep Combustible cas alarm, type EX-S 
“> Controlled atmosphere radiation brazing stands 
(complete with power supply) 
oe, cve leak detectors (with repair kits) 
en, B.T. test power supplies (NRCI built) 


“Electron multiplier high voltage supplies 


2 wy 


“Varian Vac- Ton oump supplies 

- Phase lock Klystron P.F. source nieet built) 

AMC to 100HC multiplier test jig. (NRCI built) 
MC to cue multiplier chassis (NRCI _ 
Plating canks a : 
Selectron electroplating power supoly 
Bantom Denineralizer 


Boekel hot box = 


we ep Se ew fe ON UP CU 


Dynalabs gaussmeter model D79 


a 
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“ITEM: QUAN, “Chsss a . DESCRIPTION 
54 2 Dg cryogenic refrigerators 


55 27, Electron maltipi ier vacurm processing assembly 
: (complete NR RCI built) 


56 og. Rawson rotating coil gatsengtee 


Electron multiplier vacuum test stand 


57 
, 58 C-Field supplies (NRCX “built) 
59 
60 


C-Field degausser (NRCI built) 


Kr NN NY HY BS Se & & & BD eH ee 


Le 2' 25° Surface plate on stané 


24" height gauge 


12" height gauge 


Black-Hawk pump with pinch-off tool 
a Vapor degreaser | 
: Lee Keithley Electrometers : 
ag § .W.E. R-l Voltmeters 
Oy SHE. R-2 voltmeters 
Lp. Parzen comparator 


° 


Co, Tracor V.L.F. receiver with antenna 


~~ he 


- controls 


+E Universal B.T. vacuum apparatus complete with ¢ 


td 


ae Lepel induction brazing machine (complete with jic¢s) 


2 Ke Electric furnace for hydrogen (compl. with controls zn: 
atmosoheric Gage : 
1 lot 2Z@ Ontical avvaratus including monochrometer, lens ses, 
U0 prisns, etc. : 


ky Flectron multinlier snot: eine complete with electrole: 

& power suoolyv 

Heliars Welaer cezyplet Rtn electredes 
XD esilexe RE Welsen. donalass yAEK PlegtEcdas,: 


1 lot LL Raw ee used in Atomichron program research; 


development and production, including all metels and 

unfinished parts, chemicals, and plastics. 
* Jj lot L Finished and/or snare parts and components ‘for beam 
tubes and electronic S. 


<= 


fod 


maepege 8 
pay wee. : oc if oe : . . 3s 
* LTE quaut. Chass ae _ DESCRIP TLON ie ey 


e . . ‘ 
7 2 tet a apa and welding jias, coil winders, various waveguide 
parts uscd in research, development and/or production. 


ba oe * e 
-99.. 52 “& -NC 1001/1001A manuais 4 i 
80 7 Leg NC 1201 Manuals 5 
81 a) Le We NSOL/MEISI1 Manwcls = — re 
. : : ° : : ; j 
82 25 _£ .NC1601 Manuals 7G eae 
83 22 gy MC 1601M Manuals | . oe RSS 
. e ; : oe 2 ae 
84. 39S Sy NC 2001/2C2011, Manuals | : | 
85 17° Ay NC 3501 Manuals . 
: 86 =. 4 Lot ob Msecrine, original drawings, and sketches related 
: - to Atomichron proaram . 
. 87 1 lot ad Physics and, chemistry books and magazines, and other 
os : library references related to the Atomichron program 
, 88 i Act a Atomichron technical files and memorans.ins . 
= prrelirig . i? 
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U.S. Patent No. 


2,883,540 
2,960,663 
2,972,115 


2,972,690 
2,991,389 
2,994,836 


3,005,121 


3,021,491 


3,034,078 


3,042,878 


"3,058,023 


3,060, 384 


3,060, 385 
3,076,942 


3,080,519 


Attached to “At 


. 


Title 


Microwave Signal 


Generating System 


Frequency Control 
Apparatus 


Mulecular Beam 
Apparatus 


Ion Pump and Gauge 
Cesium Ovens 


Molecular Beam 
Apparatus 


Beam Intensity 


‘Control System 


Frequency Control 
Apparatus for an 
Atomic Beam Tube 


Temperature Compen-: 
sated Microwave 
Cavity 


Frequency Control 
Ap. eratus for an 
At. .ic Beam Tube 


Molecular Beam 
Source 


Molecular Beam Fre- 
quency Standard In- 
corporating Control 
of Static Field 


Carbon-Monoxide 
Frequency Standard 


Molecular Bean 
Frequency Standard 


Nuclear Maser 


Exhibit B 
omichron” Purchase and Sale Aqreement 


F. 
A. 
R. 
al 
0. 
F. 
H. 


Inventor 


Grant 


‘Mainberger 


Zaoharias . 


McCoubrey 
Grant et al 


Holloway 


George 


0. 


. Orenberg 


- 


McCoubrey 


Orenberg 


George 


Oo. 


McCoubrey 


Lipps, Jr. 
Holloway 


icCoubrey 


| 


i 


Date 


April 2}, 
Nov. 15, 


Feb, 14, 


Feb. 21, 
July 4, 


Aug. 1, 
Oct. 


Feb. 


Oct. 


Feb. 5, 


March 5 r 


1959 
1960 
1961 


1961 
1961 
1961 


1961 


1962 


U.S. Patent No. Title. 


ene ed 


3,088 ,078 Frequency Control 
Apparatus for an 
* Atomic Beam Tube 


3,258," 13 Cesium Beam Tube 
. with Niobium 
Ionizer 


3,305,290 Molecular Beam 
Cesium Getter 


3,323,633 "Molecular Beam 
Tube 


U.S. Trademark No. 


. _Inventor 


E. F. Grant 
et al 


J. George 


e 


A. Ganssen 
et al'a~ 


fs George 


Name 
imeem cmanen nae 


653,065 ; “Atomichron" 


e 


Tradename: Atomichron 


Exhibit B ~ Page 2 
Date 


April 30, 1963 
June 28, 1966 


Feb. 21, 1967 


June 27, 1967 


Date : 


Oct. 15, 1957 


lg 


Kae 


Exhibit "er 


: | PROMISSORY NOTE 


$200, 000. 00 : Melrose, Mass. 
February 3, 1969 


‘For Value Received, : 

Frequency Electronics, Inc., a Delaware corporation, 
hereby promises to pay to the order of: 

Nitional Radio Company, Inc. 
at its office, 111 Washington Street, Melrose, Massachusetts, or - such 
- other place as the holder hereof shall designate in writing, 
the sum of: Two Hundred Thousand ($200,000) Dollars 
such payment to be made on or before August 3, 1970. 


This note shall bear no interest prior to maturity but 
shall bear interest thereafter at the rate of 1% per month on principal 
balances from time to time outstanding. 


Upon the default in the payment of any sum becoming due 

. hereunder, or any other default under this Note or in the performance 
and observance of the provisions of any mortgage, security agreement, 
credit agreement, or ether agreement pertaining thereto, then all, 
remaining unpaid installments of said principal sum and any unpaid 
parts thereof shall, at the option of the legal holder hereof, become 
“immediately due and payable without further demand or notice, the 
undersigned hereby, jointly and severally. waiving such demand or 
notice, as well as demand, protest, presentment for payment, and notice 
of non-payment and protest, and also waiving any and all defenses on 
the ground of any extensions or partial payments with respect to any 
instaliments or parts thereof which may be granted or accepted by: the 
iegal holder hereof from any of them, with or without the knowledge or 
oo“, of any other, before.or after maturity. 


At the option of the holder, this Note also shall become 
immediately due and payable without notice or demand upon the occurr- 
ence at any time of any of the following events: If the undersigned cor- 
poration, is liquidated, terminated or dissolved, or, if any party liable 
hereon, whether as maker, indorser, guarantor, surety or otherwise 
shall make an assignment for benefit of creditors, or if a receiver of 
any such par’y's property shall be appointed, or if a petition in bank- 
ruptcy or other similar proceeding under any law for relief of debtors 
shall be filed by or against any such party. 


. i 
° 
‘ 
| i 


‘ & 
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, 
a 
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If this Note is placed in the hands of an attorney for col- 
lection, the undersigned, jointly and severally, agree to pay all 
costs and expenses incident thereto including reasonable attorney fees. 


Without affecting the negotiability of this instrument, the 
undersigned, jointly and severally, if, and to the fullest extent, per- 
mitted by law, hereby also waive trial by jury of any and all issues 
which may be raised in any law suit, which may be brought hereafter 
against the undersigned, based upon or arising out of 7 claim of 
default in payment of this Note. 


This instrument shall take effect as a sealed instrument 
and shall be governed by the laws of the Commonwealth of Massachusetts. 


In Witness Whereof, and intending to be seuety bound, the 
“ee hereto sets its hand and seal. 


--FREQUENCY ae CTRONICS, INC. 


hereunto duly 
authorized 


- (Ley 
Exhibit '"D" | Ye 


$325,000.00 Melrose, Mass. 
: February 3, 1969 


PROMISSORY NOTE’ 


. 


For Value Received, : : 

Frequency Electronics, Inc., a Delaware corporation, 
hereby promises to pay to the order of National Radio Company, Inc., 
at its offices, 111 Washington Street, Melrose, Massachusetts, or 
such other place as the holder hereof shall designate in writing. 


the sum of: Three Hundred Twenty-Five Thousand ($325,000) 
Dollars, payable in ten (10) equal annual installments beginning 
February 3, 1970, and annually on the 3rd a» o. February 
thereafter until the entire balance hereunder hs been paid, 
such balance to be paid in any event in or wi > ten (10) years 
xen the date hereof. 


This note shall bear no interest prior to maturity but shall 
bear interest in the event of default in the payment of any installment 
due hereunder at the rate of 1% per month on principal balances from 
time to time outstanding until such overdue ins‘ ‘allment(s) is paid. 


: Upon the default in the payment of any sum becoming due 
hereunder, or any other default under this Note or ‘1. the performance 
and observance of the provisions of any mortgage, security agreement, 

- credit agreement, or other agreement pertaining thereto, then ali 
remaining unpaid installments of said principal sum and any unpaic 
parts thereof shall, at the option of the legal holder hereof, become 
immediately dv2 and payable without further demand or notice, the 
undersigned hereby, jointly and severally, waiving such demand or 
notice, as well as demand, protest, presentment for payment, and notice 
of non-payment and protest, and also waiving any and all defenses on 
the ground of any extensions or partial payments with respect to any 
installments or parts thereof which may be granted or accepted by 
the legal holder hereof from any of them, with or without the know: ledge 
or consent of any other, before or after maturity. 

’ At the option of the holder, this Note shall becorne immediately 
due and payable without notice or demand upon the occurvence at any time 
of any of the following events: If the undersigned cerporation is licuidated, 
terminated or dissolved, or, if any party liable hereon, whether as maker, 
indorser, guarantor, surety or otherwise shall make an assignment for 
benefit of creditors, or if a receiver of any such party's property shall 
be appointed, or if a petition in bankruptcy or other similar proceeding 
under any law for relief of debtors shall be filed by or against any 
such party. 


Promissory Note - $325,000.00 
February 3, 1969 . — 
FEI - NRCI A _ , @ Page 2 - 


If this Note is placed in the hands of an attorney for col- 
- Jection, the undersigned, jointly and severally, agree to pay all costs 
and expenses incident thereto including reasona!’> attorney fees. 


Without affecting the negotiability of this instrument, the 
undersigned, jointly and severally, if, and to the fullest extent, per- 
mitted by law, hereby also waive trial by jury of any and all issues 
which may be raised in any law suit, which may be brought iiereaiter 
against the undersigned, based upon or arising out of any claim of 
default in payment of this Note or any installment thereof. 


This instrument shall take effect as a sealed. instrument 
and shall be governed by the laws of the Commonwealth of Massachusetts. 


In Witness Whereof, and intending to be legally bound, the 
undersigned hereto sets its hand and seal. 


‘FREQUENCY ELECTRONICS, IXc. 


By 
hereunto cul; 
authorized 


Of SALE NEASONAL PHOFLKTY 3008 


. 


“Snow all Aven by these ar 


that Hotional Radio Corie, Inc. ("fMCI"), a sassachusatts esrperstion: of 
se 7T9$2, %assachusetts 
in cons! eration ot Une Dollar and other good and valusbhs eorsideration 
paid by Frequency Electronics, inc ("FES"), atl.ic-: corporation, of ‘lea Hyde 
_ Fark, New York, oe i : as 
the receipt whereof is hereby acknowledged, do seiaby grant, sell, transfer, and deliver unto the said 


" Exhibit "E" attached .to Atomichron Furcharo and sale Agrecnent 


FEL, a3 is, F.0.3e, lielrose, i.assachusetts the following goods and chattels, namely? 


See lst attached as Exnidit 4 


Exitbit “F’ uttech:d to © 9 chzon lurch=se und ssle ayr 


i ASSIGIMENT OF PATENTS 


WHEREAS, National Radio Corp:ny, Inc., a Massachusetts corporation having 
its principal office at 111 Washington Street, Melrose, Massachusetts has 
obtained, used and is using certain patents which are registered with the 
United States Patent Office, and bear the registration numbers and dates on 
the list hereto attached, and : 


WHEREAS, Frequency Electronics, Inc., a Delaware corporation having its 
office at 3 Delaware Drive, New Hyde Park, New York, is desirous of acquiring 
Said patents and the inventions claimed therein together with the know-how 
associated therewi*h, 


‘ a7 
NOW THEREFORE, for good and valuable consideration, receipt of which is 
hereby acknowledged, said National Radio Company, Inc. heresy assigns to said 
Frequency Electronics, Inc. ‘all right, title and interest in and to the patents 
and inventions claimed therein together with the know-how associated therewita, 
said patents bearing the following registration numbers and dates (as registered 
in the United States Patent Office): : : 


boi 


ry 
* 


See List of Patents attached hereto 
and incerporated herein by reference. 


Notice is hereby given that the said patents assigned hereunder are subject 
to a security interest in favor of said National Radio Company, Inc. under the 
Uniform Commercial Code. i 


IN WITNESS “HEREOF, National Radio Company, inc. hereto sets its hand and 
seal this © day of January, 1969. : 


e 


NATIONAL RADIO CCMPANY, INC. 


By 


‘Commonwealth of Massachusetts) . | 
Middlesex County ) 


On this day of January, 1969, before me personally came 
to me known, who being by me duly sviorn, did depose and say that he is the 
: of National Radio Company, inc., the company des- 
eribed as the assignor in the forecoing assignnent; that as sch he executed 
said assignment for and on behalf of said company and that he was duly auth- 
orized so to do. 


Notary Public oe 
My commission expires June 21, 1969. 


e 
2 


“45t" attached to ASSIGIMENT OF PATENTS, National Radio Company. Inc. to Frequency Elecsronics,-: 


e : Wey 
* ts c v A ¢ * is q 
‘ . * y 2 Fs S§ 
2 : . 3 : 
i s, ia . . 
Ps se 


1G ‘U.S. Patent to: .itle -lhventor, . Date 
2 = s : ’ * 
4. 2,883,540 = Microzave Signal E. F. Grant April’ 21, 1959 
: : Generating Systen . 
a “+ 2,960,663 Freqsency Control W. A. Mainberger Nov. 15, 19€9 
oe C Apparatus ae 
i. 42,972,115 = Molecular Beam - J. R. Zacharias _ Feb, 14, 1952 
ie Apparatus et al ce 
2,972,690 Ion Pump and Gauge A. 0. McCoubrey Feb. 21, 1961 
- 9,991,389  Cesiun Ovens 'E. F. Grant et al July 4, 1961 
° é.° : 
2,994,836 Molecular Beam Je H. Holloway Aug. 1, 1961 
Apperatus : 
"9,005,121 Bean Intensity J. George Oct. 17, 1962 
: Control Systen as 
" 8,021,491 Frequency Control A. Orenberg . Feb. 13, 1962 
: Apparetus for an 
: Atonic Beam Tube 
3,034,078 Temperature Compen- A. 0. McCoubrey _ May 8, 1962 
- Sated Microwave : ae : 
Cavity 
3,042,€78 Frequency Control A. Orenberg July 3, 1962 
a Apperatus for an ; = le 
; : Atomic Beam Tubs j 
3,058,023 Molecular Bean ie George Oct, 9, 1982 
- Source 
". 8,060,384 Molecular Beam Fre- Aw. O. MeCoubrey Oct. 23, 1962. 
quency Standard In- ne 3 ‘ 
: corpereting Control : 
i of Static Field : 
- 3,060,335 Carcon-onoxide Fe W. Lipps, Jz. Oct. 23, 1962 
: Frequency Standard et al 
3,076,942 Molecular Bean J. H. Holloway Feb. 5, 1963 
: Frequency Standard et al i 
* 3,080,519 —s Nuclear Maser A. 0. McCoubre March 5, 1962 
a = et al . ° 
3,083,078 Frequency Control E. F. Grant April 30, 1933 
Apparatus for an ef. al. 
Atonie Been Tube : 
: 3,252,733 Cesixm 32am Tube J. George - é June 28, 1955 
‘ . with Nlobiua ; : 
a ’ ionizer : 
3,305,290 folecular Seen A. Genssen Feb. 21, 1957 
Cesiun Gatter et al Rie eeee : 
3,323,633 Molecular Sean J. George June 27, 1957 
Tube : 
34 


sExhiblt “S" attached tc ss mason rurchaso and vale a aed 


ASSIGNMENT OF TRADEMARK 


« 


“Whereas, National Radio Company, Inc. a Massachusetts 
corporation, ‘having its principal office at 111 Washington Street, 
Melrose, Massachusetts, has adopted, used and is using a certain 
trademark which is registered in the United States Patent Office, 

- oo #653, 065, — October 15, 1957, and © 
Whereas, ‘Pheqdence Electronics, Inc., a peloac corpora- 
tion, having its office at 3 Delaware Drive, New Hyde Park, New York, 
is desirous of acquiring said trademark and the registration thereof, 
, Now Therefore, for good and valuable consideration. the 
receipt of which is hereby acknowledged, said National Radio Company, 
Inc. hereby assigns unto the said Frequency Electronics, Inc. all 
right, title and interest in and to the said trademark, together with the 
goodwill of the business symbolized by the trademark and the hig sellers 
thereof, #653, 065. 


Notice is hereby given that the said trademark assigned here- 
under is subject to a security interest in favor of said National Radio 
Company, Inc. under the Uniform Commercial Code. 


In additicrr and not in limitation of the foregoing, National Radio 
Company, Inc. hereby assigns all its right, title and interest in and to the 
tradename ''Atomichron'" to said Frequency Electronics, Inc., said 
tradename to be subject to the aforesaid security interest. 


“In Witness Whereof, National Radio Company, Inc. heres 
_ sets its hand and seal this day of January, 1969. 


': NATIONAL RADIO COMPANY, INC. 


° 


By — 


Commonwealth of Massachusetts ) 


' Middlesex County 


a) 


On this day of January, 1969, before me personally 
came to me known, who being by me duly sworn, 
did depose and say that he is the 
the company described as the assignor in the foregoing assignment; 
that as such he executed said assignment for and on behalf of said 
company and that he was duly authorized so to do. 


Notary Public 
My commission expires: 


PROMISSORY NOTE ~ 
$325,000.00 : : ‘Melrose, Mass. 
: : - February 3, 1969 


For Value Received, + 

: Frequency Electronics, Inc., a Delaware corporation, 
hereby promises to pay to the order of National Radio Company, Inc., 
at its offices, 111 Washington Street, Melrose, Massachusetts, or 
such other place as the holder hereof shall designate in writing. 


5 ' the sum of: Three Hundred Twenty-Five Thousand ($325,000) 
Dollars, payable in ten (10) equal annual installments beginning 

February 3, 1970, and annually on the 3rd day of February 
thereafter until the entire balance hereunder has been paid, 
such balance to be paid in any event in or within ten (10) years 
from the date hereof. : 

ae This note shall bear no interest prior to maturity but shall 

bear interest in the event of default in the payment of any installment 

due hereunder at the rate of 1% per month on principal balances irom - 

time to time outstanding until such overdue installment(s) is paid. 


Upon the default in the peyment of any sum becoming cue 
hereunder, or any other default under this Note or in the performance 
and observance of the provisions of any mortgage, security agreement, 
credit agreement, or other agreement pertaining thereto, then al 
remaining unpaid installments of said principal sum and any unp2id 
parts thereof shall, at the option of the legal nolder hereof, become 
immediately due and payable without furtrer demand or notice, the 
undersigned hereby, jointly and severally, waiving such demand or 
notice, as well as dermand, protest, presentment for payment, and notice 
of non-payment and protest, and also waiving any and all defenses on 
the ground of any extensions or partial parments with respect to any 
installments or parts thereof which may be granted or accepted by 
the legal holder hereof from any of them, with or without the knowledge 
or consent of any other, before or after maturity. 

At the option of the holder, this Note shall become immediately 
due and payable without notice or demand upon the occurrence at any time 
of any of the following events: If the undersizned corporation is liquicste:. 
terminated or dissolved, or, if any party lizble hereon, whether as faaner, 
indorser, guarantor, Surety or otherwise shall make an assignment fo: 
benefit of creditors, or if a receiver of any such party's property shall 
be appointed, or if a petition in bankruptcy or other similar proceeding 

~ under any law for relief of debtors snall be filed by or against any 
such party. : 


ote 


EXHIBITS 
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Promissory Nu ~ - $325,000.00 
February 3, 1969 a : 
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If this Note is placed in the hands of an attorney for col- 
- lection, the undersigned, jointly and severaily, agree to pay all costs 
and expenses incident thereto including reasonable attorney fees. 


Without affecting the negotiability of this instrument, the 
undersigned, jointly and severally, if, and to the fullest extent, per- 
mitted by law, hereby also waive trial by jury of any and all issues 
which may be raised in any law suit, which may be brought hereafter 
against the undersigned, based upon or arising out of any claim of 
default in payment of this Note or any installment thereof. 


This instrument shall take effect as a sealed instrument 
and shall be governed by the laws of the Commonwealth of Massachusetts. 


at 


at lu 

oo i 
4 a 
i 
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In Witness Whereof, and intending to be legally bound, the 
undersigned hereto sets its hand and seal. ; : 


. oo : FREQUENCY ELECTRONICS, INC. — 


: Miwe £ 
hereunto duly 
authorized 


PE MilieyDrake, Whe 


UNITED STATES DISTRICT COURT 
for the 
SOUTHERN DISTRICT OF NEW YORK 


Oe See a ee ee ee ge 
A 


FREQUENCY ELECTRONICS, INC., 
Plaintiff, 
Civil Action 
Vv. 


NATIONAL RADIO COMPANY, INC. and 
LOUIS LERNER, 


Defendants. 


ANSWER OF DEFENDANT LOUIS LERNER 
TO PLAINTIFF'S VERIFIED COMPLAINT 


| 
72 CIV. 412 
| 
i 


Defendant Louis Lerner, a/k/a Louis C. Lerner, as and for ‘ 
; his answer to the plaintiff's verified complaint originally filed 
in the Supreme Court of the State of New York, County of New vere. 
under Docket (Index) 1458/72 and removed to this Court by | 
Petition of said defendant Lerner, filed on January 28, 1972, 
respectfully alleges as follows: | 
FIRST DEFENSE ‘ | 
- |. Admits allegations set forth in paragraph "1." of the 
it Complaint. : | 
2. Admits allegations set forth in paragraph "2." of the 
Complaint. | 
a. Upon information and belief admits the allegations set 
forth in paragraph “3." of the Complaint. hind further answering, 
mes that defendant National Radio Company, Inc., formerly known 
as National Company, Inc. ("National") on or about August 11, 
1970 filed in the United States District Court for the District 


i! of Massachusetts a petition stating it intends to propose an 


. 


= 


Arrangement pursuant to the provisions of Chapter XI of the 
Bankruptcy Act, 11 U.S.C. § 701, et seq., which proceeding is now 
pending before the said Court in Bankruptcy Docket lio. 70-1006. 
4. Answering paragraph "4." defendant Lerner says that 

many of the allegations set forth therein are argumentative and 
conclusionary and require no answer. To the extent that the 
allegations are directed against defendant Lerner and an answer 
is required, he, on information and belief, admits that on or 
about February 3, 1969, plaintiff and National entered into an 
agreement (the “Purchase Agreement") whereby plaintiff agreed o 
purchsse National's Atomichron Product Line for a purchase price 
of $733,000, payable in installments over ten (10) years, all as 
provided in the Purchase Agreement. And further answering, 
defendant Lerner says that upon information and belief, under 
date of June 27, 1969, plaintiff and National entered into an 
Agreement amending or modifying the Purchase Agreement whereby 
the purchase price was reduced by $23,000 and the aggregate amount 
due on the $325,000 Note issued by plaintiff on February 3, 1969 
(Exhibit 2 to the Complaint) was reduced to $302,000. And further 
answering, defendant Lerner cdmits that Exhibit 1 to the Com- 

| plafnt appears to be a copy of the Purchase Agreement. Except 
as otherwise admitted, upon information and belief, defendant 

} Lerner denies the remaining allegations set forth in 

paragraph "4." of the Complaint. 

5. Answering mragraph "5.", defendant Lerner, upon 


| information and belief, admits and avers that prior to the 


‘ 
i 
‘ 
| 
{ 


execution of the Purchase Agreement, National expended substantial 


sums of money for research and development the result of which | 


was, among other things, the development of a frequency control 
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apparatus, sometimes known as an atomic clock device, which 
apparatus was sold by National prior to February 3, 1969, under 
the trademark "Atomichron.“ Except as otherwise admitted, upon 
information and belief, defendant Lerner denies the remaining 
allegations set forth in paragraph "5." of the Complaint. 

6. Answering paragraph "6." defendant Lerner says that 
many of the ailegations set forth therein are argumentative and 
conclusionary and require no answer. To the extent that the 


allegations are directed against defendant Lerner and an answer 


«' 


is required, upon information and belief, defendant Lerner states ' 
that he is without knowledge or information sufficient to form a 
belief as to the truth of the allegations set forth in para- 
graph "6." of the Complaint. 
73 Answering paragraph “7.", defendant Lerner says that 
many of the allegations set forth therein are argumentative and 
| conclusionary and require no answer. To the extent that the 
allegations are directed against defendant Lerner and an answer 
is required, he states upon information and belief, that he is 
without knowledge or information sufficient to form a belief as 
| to the truth of the allegations set forth in paragraph "7." of 
the Complaint. 
. 8. To the extent that paragraph "8." may require an answer 
by defendant Lerner, he states that he is without knowledge or | 
information sufficient to form a belief as to the truth of the 


|| artegation set forth therein. 

9, To the extent that paragraph “9." may require an answer 

he defendant Lerner, he states that he is without knowledge or 
information sufficient to form a belief as to the truth of the 


allegation set forth therein. 


10. To the extent that paragraph "10." may: require an 
answer by defendant Lerner, he states that he is without 
Knowledge or information sufficient to form a belief as to the 
truth of the allegations set forth therein. 

He. Answering paragraph "11.", defendant Lerner says that 
many of the allegations set forth therein are argumentative and 

; conclusionary and require no answer To the extent that the 
allegations are directed against defendant Lerner and an answer 
is required, he states that he is without knowledge or informa~ 
tion sufficient to form a belief as to the truth of the 
allegations set forth therein. 

12. Answering paragraph "12.", defendant Lerner says that 

j, the allegacions set forth therein are the product of speculation 
and conjecture by the plaintiff and should be stricken from the 
Complaint, and further answering, defendant Lerner says that such | 
allegations are argumentative and conclusionary and require no 
answer. To the extent that allegations are directed against 
defendant Lerner and an answer is required, he states that he is 
without knowledge or information sufficient to form a belief as 
to the truth of the allegations set forth therein. 

13. To the extent that paragraph "13." may require an an- 


swer by defendant Lerner, he denies that the plaintiff has 


‘suffered any loss or damage as the result of any act or omission 
‘he defendant Lerner, and further answering, defendant Lerner 

, States that he is without knowledge or information sufficient to 
Il fore a belief as to the truth of the allegations set forth 

| therein. 


14. To the extent that paragraph "14." May require an an- 


;Swer by defendant Lerner, he j.ereby incorporates by reference his 


ij answers as set forth above to paragraphs 1. through 6. of the 


:} Complaint. 
j 


15. Answering Paragraph "l»> vefendant Lerner says that 
many of the allegations set forth therein are argumentative and 
conclusionary and require no answer. To the extent that the 
allegations are directed against defendant Lerner and an answer | 
is required, upon information and belief, he denies that the | 
Purchase Agreement expressly warranted to the plaintiff that | 
National had "good title" to the Zacharias Patent. Except as | 
otherwise denied, and further answering paragraph "15." defendant 
Lerner states that he is without knowledge or information 
sufficient to form a belief as to the truth of the remaining 
allegations set forth therein. 

16. To the extent that Paragraph 16." may require an 

| answer by defendant Lerner, he states that he is without 

| knowledge or information sufficient to form a belief as to the 

| truth of the allegations set forth therein. 

17. Answering paragraph "17." of the Complaint, defendant 
Lerner denies that the plaintiff has suffered any loss or damage 
as the result of any act or omission by defendant Lerner. And 
further answering, defendant Lerner states that he is without 
knowledge or information sufficient to form a belief as to the 
truth of the allegations set forth therein. 


18. To the extent that paragraph "18." may require an 


| answer by defendant Lerner, he hereby incorporates by reference 


‘his answers as set forth above to paragraphs 1. and 2. of the 


Complaint. 


19. Admits that at all relevant times referred to in the 


Complaint defendant Lerner, a/k/a Louis C. Lerner, was a Director 
and Shareholder of National. Except as otherwise admitted 
defendant Lerner denies the remaining allegations set forth in 
Paragraph "19." of the Complaint. 


——— 
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| 20. To the extent that paragraph "20." may require an 

f answer by defendant Lerner, he hereby incorporates by reference 

| his answers as set forth above to paragraphs 3. through 8. of 

; | the Complaint. 

| 21. Denies that “defendant Lerner participated in the 
negotiations with the plaintiff leading to the sale of the 
Atomichron Product Line and the execution of the Purchase Agree- 
ment." Denies he “knew of the facts set forth in paragraph 7. 
and 8. of the Complaint at that time." Denies that “defendant 
Lerner specifically represented to plaintiff, and encouraged 
other representatives of National to cause plaintiff to believe 


that the Zacharias Patent was valid and enforceable against 


third persons while he knew full well that it was not." In fur- 
ther answering paragraph "21." of the Complaint, defendant 
Lerner says that the remaining allegations set forth therein 
are argumentative and conclusionary and require no answer. To 
the extent that such allegations require an answer, defendant 
Lerner denies each and every allegation set forth therein. 

22. Answering paragraph "22.", defendant Lerner says that 
the allegations set forth therein are argumentative and conclu- 


sionary and require no answer. To the extent that an answer is 
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requjred, defendant Lerner states that he is without knowledge 
or information sufficient to form a believe as to the truth of 


the allegations set forth therein. 


23. Answering paragraph “23." of the Complaint, defendant 
Lerner says that the allegations set forth therein are the 
result of speculation and conjecture by the plaintiff, that such 


allegations are argumentative and conclusionary and require no 


answer. To the extent that the allegations are dire-ted against 
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defendant Lerner and an answer is required, he states that he is 
without knowledge or information sufficient to form a belief as 


to the truth of the allegations set forth therein. 


«ts 


& 


| 24. Answering paragraph "24." of the Complaint, defendant 
| Lerner says that the allegations set forth therein are argumen- 
tative and conclusionary and require no answer. To the extent 
that an answer is required, he denies any act of fraud or 
deception. Further answering, defendant Lerner denies that the 
plaintiff has suffered any loss or damage as the result of any 
act or omission by defendant Lerner. Except as otherwise denied, 
defendant Lerner states that he is without knowledge of informa- | 
tion sufficient to form a belief as to the truth of the-remaining 
allegations set forth in paragraph "24." of the Complaint. 

25. Defendant Lerner denies the allegations set forth in 
paragraph ‘25." of the Complaint. 

26. To the extent that paragraph "26." may require an 
answer by defendant Lerner, he hereby incorporates by reference 
his answers as set forth above to paragraphs 19. through 25. of 
|| the Complaint. 

27. Answering paragraph ete” of the Complaint, defendart 
Lerner avers that he is a holder in due course of the plaintiff's 
Promissory Note in the origival face amount of $325,000 ~eferred 
to in paragraph 4. of the Complaint, admits that said Note on 
January 24, 1972, the date of the commencement of this action 
|| against defendant Lerner in the Supreme Court of the State of 
New York, said unpaid balance due thereon was in the amount of 
!' $260,000 and further defendant Lerner avers that the said balance 
| was due and payable in annual installments of $32,500 each, 


commencing February 3, 1972, through February 3, 1979. Admits 
that Exhibit 2 to the Complaint appears to be a conformed copy 


dant Lerner denies the remaining allegations set forth in 


| 
|: the said $325,000 Note. Except as otherwise admitted, defen- 
I paragraph "27." of the Complaint. 


: | 
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28. Answering paragraph “28." of the Complaint, defendant 
Lerner avers that plaintiff has refused to make the instaliment 
payment of $32,500 due on the said $325,000 Note on the due date 
of February 3, 1972, admits a controversy exists between plain- 
tiff and defendant Lerner with respect to the validity and 
enforceability of the said $325,000 Note. 

29. Admits the allegations set forth in paragraph "e9.° 
of the Complaint. 

30. Answering paragraph "30." defendant Lerner says that 
the allegations set forth therein are argumentative and conclu- 
sionary and require no answer. To the extent that an answer 
is required, defendant Lerner admits that he is the holder and 
owner of the said $325,000 Note, that said Note has been 
pledged, prior to the commencement of this action, for value 
with First Bank and Trust Company of Boca Raton BA. ot Boca 
Raton, Florida, as collateral for a loan and in so doing he has 
exercised his rights as owner and holder of the Note in accor- 
dance with the terms thereof. Except as otherwise admitted, 
defencant Lerner states that he is without knowledge or informa- 
; tion sufficient to form a belief as to the truth of the allega- 


tions set forth therein. 


-31. Denies the allegations set forth in paragraph "31." 


of the Complaint. 
SECOND DEFENSE 
32. The Complaint fails to state a claim upon which relief 
can be granted. 
THIRD DEFENSE 
33. Plaintiff was contributorially negligent by failing to 
exercise reasonable care in the investigation and evaluation of 
the patents constituting a part of the assets of National pur 


chased pursuant to and under the Purchase Agreement at or before 


the time the plaintiff purchased the assets, sometimes known and 
referred to as the Atomichron Product Line, and ‘ani within a 
reasonable time thereafter. 
FOURTH DEFENSE 2 
34. Plaintiff, through its officers, agents and employees 


are knowledgeable and sophisticated in the area of engineering 


eee 
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and electronics, Operates and conducts a business manufacturing 


elect: onic devices and equipment, and as such person assumed 


the risk of loss and damage alleged in its Complaint; plaintiff 


assumed such risk of loss and damage by electing not to negotiate 
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and pay for a representation and warranty as to the validity of 


he Or more of the patents Purchased pursuant to the Purchase 
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Agreement, and further elected not to obtain an Opinion o 


Meets of its patent counsel or of National's patent counsel 
jwith respect to the validity of one or more of the nineteen 


patents purchased by the plaintiff at or Prior to the purchase of 


the Atomichron Product Line. 


FIFTH DEFENSE 


onl VEFENSE 
35. Plaintiff is estopped from asserting reliance upon 


defendant Lerner, individually, or upon National 


» With respect to 
any statements or information Supplied te plaintiff at or prior 


| 


the purchase of the Atomichron Product Line, because the 
| 


petetatire elected to enter into such Purchase agreement without 
‘i seeking a legal opinion from its own patent counsel or from 


| National's patent counsel with respect to the validity of any of 
i 


hw patents purchased by the plaintiff Pursuant to and under the 
‘Purchase Agreement. 


<a entnmnat 


i 

| 

i 

| SIXTH DEFENSE 

| 36. Plaintiff has waived its right to bring this action for 


loss of damage against defendant Lerner by its failure to 


exercise reasonable care and prudence in its investigation of 


G 


ge 


cf 


| 


\| the validity of the patents purchased pursuant to and under the 
i 


if 


| 


i: “quit claim" assignment of patent rights without warranties of 


Purchase Agreement, by its election to accept and bargain for a 


| patent validity and by its failure to seek an opinion from its 
patent counsel or National's patent counsel with respect to the 


‘validity of any one or more of the patents purchased under the 


| purchase Agreement, and further notwithstanding the opportunities 
} 


| given to the plaintiff to inspect and inquire into the validity 


of patents relating to the Atomichron. Product Line as would be 


SEVENTH DEFENSE 


37. Defendant Lerner alleges that National is an indis- 
pensable party to this action, that plaintiff's claim for relief 


fi 

| 

| 

l}against defendant Lerner arises out of plaintiff's claim for 
|| relief against National and can be asserted against defendant 


| 
i Lerner only after having proved its claim against defendant 
National. Defendant Lerner avers that at all times material to 


the matters set forth in the Complaint he made no representation 


or warranty to the plaintiff with respect to the validity of any 


| 


| patent purchased by the plaintiff pursuant to and under the Pur- 


'l chase Agreement, that if any representations were made, which 
|| defendant Lerner specifically denies, such representations were 


Ii made without his knowledge and further that defendant Lerner had 
if 


l 
| EIGHTH DEFENSE 


no knowledge or information that the plaintiff would rely upon 


such alleged representations. 


38. Defendant Lerner avers that he is a holder in due 
course of the said $325,000 Note, that he has purchased the same 
ed value and without notice of any defense of the plaintiff as 
‘maker of said Note to the enforcement thereof in accordance with 
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; required upon the exercise of ordinary prudence and good judgment. 


e 
: | 
; 
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its terms, and further defendant Lerner avers that plaintiff 
knew of defendant Lerner's intention in April of 1970 to purchase 
the said $325,000 Note and took no action to notify defendant ! 
Lerner of the plaintiff's defenses to the enforcement of the said 
Note as alleged herein whereny plaintiff is estopped from 
asserting the same against defendant Lerner. 
NINTH DEFENSE 

39. On or about August 11, 1970, National, the defendant 
herein, filed with the United States District Court for the 
District of Massachusetts, a petition stating that it intends to 
propose an Arrangement pursuant to the provisions of Chapter XI 
of the Bankruptcy Act, which proceedings are now pending in 
said Court under Bankruptcy Docket No. 70-1606 and pursuant to 
and in accordance with the policy of the Bankruptcy Act, 


11 U.S.C. § 701, et seqa., all claims against said National 


! Company are to be adjudicated in the said Bankruptcy Court, and 


that the proper forum for the adjudication of the issues raised 
by the plaintiff in its Complaint is the Bankruptcy Court of the 
District of Massachusetts and accordingly this action should be 
dismissed or transferred to the United States District Court for 
the District of Massachusetts pursuant to 28 U.S.C. 1404. 
- TENTH DEFENSE 
40. Defendant Lerner alleges that the plaintiff is not the 


real party in interest as required by Rule 17(a) of the Federal 


| Rules of Civil Procedure. 


ELEVENTH DEFENSE 
41. This action is barred by the applicable Statutes of 


Limitations. 


WHEREFORE, defendant Louis C. Lerner prays that the Court 
dissolve the temporary restraining order or the preliminary 
injunction, as the case may be, now in effect against him, that 
the Court enter judgment for the defendant Louis Lerner and 


against the plaintiff, that the plaintiff's Complaint be dis- 


missed as’ to defendant Lerner and that defendant Lerner be 


awarced his costs together with such other and further relief 
as the Court may deem just and equitable. 


By his attorney, 


* 


Leonard I. Schreiber, Esquire 
30 Park Avenue 
New York, N.Y. 10016 


Tel.: [212] 689-1810 


Of Counsel: 

Edwin J. Carr, Esquire 
Rich, May & Bilodeau 
One State Street 
Boston, Ma. 02109 


Tel.: [617] 742-6550 


Dated: March 3, 1972 
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UNITED STATES DISTRICT COURT cape 16. eu 
SOUTHERN DISTRICT OF NEW YORK 


FREQUENCY ELECTRONICS, INC., 72 Civ. 412 


Plaintiff, 


OPINION 
-against- Virortatet ‘ 4 
é ay Oe De eg VG 4 
; 
2 


NATIONAL RADIO COMPANY, INC. ‘ cal 3 
and LOUIS LERNER, 


oo erence iene 
) 


Defendants. ee 


APPEARANCES: 


Pryor, Braun, Cashman & Sherman, 
New York City, for plaintiff; 
Sanford M. Goldman, New York 
City, of counsel. © 

! 

Leonard I. Schreiber, New York 

City, for defendant Louis Lerner. 


MacMAHFON, District Judge. 


This is an action for a declaratory judgment 
that a promissory note made by plaintiff Frequency Elec- 
tronics, Inc. ("Frequency") is void, and for damages for 
an alleged breach of warranty and fraudulent misrepresen- 


tation in the assignment of a patcnt. Frequency moves, 
g 
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pursuant to Rule 65, Fed. R.Civ.P., preliminarily to en- 
join defendant. Lowis Lerner ("Lerner") from endorsing, 
transferring, negotiating, or enforcing the note, or 
from obtaining rights of acceleration thereunder pend- 


_ing the outcome of this action. 


The action was originally commenced in, the Su- 
preme Court of the State of New York and removed to this 
court by defendants pursuant to 98 uy e.C, § 1446, A 
temporary restraining order entered by the state court 
remains in effect under 28 U.S.C. § 1440 pending the 


outcome of this motion. 


The action stems from the purchase, on Febru- 
ary 3, 1969, by Frequency of certain assets of defend- 
ant National Radio Company, tne. ("National"), includ- 
ing a patent for a "molecular beam apparatus" or “atomic 


clock" developed by Dr. Jerrold R. Zacharias. Frequency 


paid for the assets in part with two promissory notes, 


one of which, in the face amount of $325,000, is the 
subject of this motion. The note was subsequently ac~ 
quired by ee Lerner, a former director and prin- 
cipal shareholder of National, who, claiming to be a 


holder in due course, 15 asserting his right to an 
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installment payment of $32,000 due on February 3, 1972. 


The note provides that in the event of a G@efault the 


entire unpaid balance, currently $260,000, is immedi- 


ately due and payable. 


F eguency asserts two claims against National 


and Lerner, the first to declare the note void for lack 


of consideration on the ground that the patent for which 


it was given is invalid, and the second for damages on 


the ground that National breached.its warranty of title 


and that, tocether with Lerner, fraudulently misrepre- 


sented the patent's validity. Frequency, moves for 4 


preliminary injunction on the first claim, staying 


Lerner from transferring the note to a holder in due 


course, in order to preserve its claim of failure of 


consideration. 


A preliminary injunction is granted in the 


discretion of the court when the moving party can dem- 


onstrate immediate and irreparable harm if injunctive 


relief is denied and a substantial likelihood of ultim- 


ate success on the merits. However, the burden of show- 


ing probable success is less where plaintiff “has raised 


questions going to the merits so ‘serious, substantial, 


Se 


‘nied, since neg 


aifficult and doubtful, as to make them a fair ground 


for litigation and thus for more deliberate investiga- 


tion" and "the balance of hardships tips decidedly to- 


ward plaintiff." 


Frequency clearly establishes immediate and 


irreparable harm if the preliminary injunction is_,¢e- 
otiation or transfer of the note by 


Lerner toa holder in due course would cut off Fre- 


quency's defense of failure of consideration, rendc- 
2 


ering futile its claim for declaratory relief. 


Whether Frequency demonstrates a substantial 


likelihood of success is a more aifficult question. 


Frequency can succeed on its claim that the note is 


‘yoid for failure of consideration only by demonstra-~ 
3 


ting that the patent is invalid and that Lerner is 
4 


not a holder in due course. 


Frequency's contention that the patent is 


invalid rests on 35 U.S.C. § 102(b), which provides, 


in pertinent part, that a person shall be entitled 


to a patent unless: 
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"the invention was patented or de-. 
scribed in a printed publication 
in this or a foreign country or 

_in public use or on sale in this 
country, more than one year prior 
to the date of the application 
for patent in the United States. 

Frequency offers substantial evidence to show 
that the atomic clock was in public use, or on sale in 
this country, prior to October 29, 1957, the date of 
the patent application. It appears that National held 
a press conference on October 4, 1956 to demonstrate 
that the atomic clock was, in National's words, "avail- 
able for commercial and military use." Further, the 
clock was undergoing evaluation by the navy as a po- 
tential customer at the Naval Research Laboratories 
as earlv as September 1956. Thus, it is apparent that 
the atomic clock was a completed and operational in- 
vention at the time of the press conference and that 
National had begun a campaign to market the device. 

We cannot say, simply on the basis of these facts, 
however, that the patent in question is invalid. None~- 
theless, we think Frequency has demonstrated a sub- 
stantial likelihood of success on the issue of val- 


5 
idity upon the trial. 
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Frequency's contention that Lerner is not a 
holder in due course hinges on whether the patent is in 
fact invalid and, if so, whether Lerner knew it during, 
or prior to, the sale of the patent. The heart of Fre- 
quency's proof is an affidavit of Martin B.. Bloch, pres~ 
ident of Frequency, alleging that he met with Lerner in 
the latter's New York office and that Lerner made false 
representations concerning the patent in order to induce 
the purchase of National's assets. Beyond the assertion 
that Lerner was a principal figure in National's affairs. 
during the transaction, Frequency offers no other evi- 


dence to support its claim that Lerner knew the patent 


was invalid at the time. 


Lerner acknowledges meeting with Bloch, but 
vigorously denies any misrepresentation or knowledge 
of the invalidity of the patent. Despite his denials, 
however, which in the last analysis turn on @ myriad of 
facts bearing on the validity of the patent and Lerner's 
‘etate of mind with respect to those facts, we think that 
as a principal figure ir National's affairs, Lerner is 
chargeable, at least inferentially, with knowledge of 


the facts recited above which demonstrate the likeli- 


hood of invalidity of the patent. 
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Moreover, plaintiff's showing of a‘likelihood 


of success on the merits is aided .by § 3-307 of the Uni- 


form Commercial Code, which provides that once a defense 


to the note has been shown, the burden is on the party 


claiming to he a holder in due course, here,.Lerner, to 


prove that he is in fact a holder in due course, i.e., 


that he took for value and without notice of the pat~ 


ent's alleged invalidity. Given Lerner's undisputed 


link with National as a former director, shareholder, 


and member of the executive committee, we think plain- 


tiff has raised serious doubts about Lerner's ability 
6 


to prove his status as 4 holder in due course. 


Accordingly, while plaintiff's showing falls 


somewhat short of a clear demonstration of ultimate 


success on the merits, nonetheless, we think it has 


satisfied its burden of raising questions going to the 


merits so serious, substantial, difficult and doubtful, 


as to make them a fair ground for litigation and thus 


for more deliberate investigaticn. Plainly, the hal- 


ance of hardships, if an injunction is denied, tips 


decidedly in plaintiff's favor. 


This is not a case where the granting of a 


preliminary injunction would be tantamount to complete 


and final relief for plaintiff. Rather, ls is simply 


a case where the granting of a preliminary injunction 


- will perform its ancient function of maintaining the 


status quo pending trial. There has been no showing 


of any urcency requiring immediate resolution by an 


advanced plenary trial of the issues posed in this —_ 


tion. Nor do we see any serious injury to Lerner it 


he is compelled to await the ultimate resolution of 


the issues before negotiating the note, provided plain- 


tiff post a bond adequate to protect Lerner against 


loss. 


Accordingly, the motion for a preliminary in- 


junction is granted upon condition that plaintiff post 


a bond, in an amount to be fixed by the court in the 


order to be settled on this decision. 


The foregoing constitutes this court's find- 


ings of fact and conclusions of law, as required by 


Rule 52, Fed.R.Civ.-P. 
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Settle order on notice within ten. (10) days. 


Dated: New York, N. Y. 
May /G4, 1972 


Lk 6 Mer ‘Mell 


LLOYD fr. eet 
United Statcs District Judge 
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Frequency Llec., Inc. v. National Radio Co. 72 Civ. 412 


FOOTNOTES 


Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 
736, 740 (2a Cif. 2953). 


Oshorn v. United States Bank, 22 U.S. (9 Wheat.) 
738, 845 (1824); Christ v. Vending Enterprises, Inc., 
191 F. Supp. 485, 488-89 (E.D.N.Y¥. 1961); 4 J. Pom- 
eroy, Equity Jurisprudence § 1340 (5th ed. 1941). 


The purchase and sale agreement between Frequency 
and Naticnal provides that: "This agreement shall be 
governed in all respects by the laws of the State of 
Massachusetts." Since the choice of law question was 
not raised by either party, we simply note that under 
both New York and Massachusetts law a note given in 
payment for an invalid patent is void for failure of 
consideration. Stentor Elec. Mfg. Co. v. Klaxon, 115 
F.2d 268 (3d Cir. 1940), rev'd on other qaroundas, 313 
.S. 487 (1941); Nash v. Lull, 102 Hass. 609 (1869). 


Uniform Commercial Code § 3-306(c). 


362 F.2d 106, 104 (7th Cir. 1966); Aerovox Corp. 


Polymet Mfg. Corp., 67 F.2d €60, 862 (2d Cir. 193 


v 
3) 


Hamilton Watch Co. v. Benrus Watch Co., supra, 
206 F.2d at 740; Christ v. Vencing Enterprises, 


Inc., supra, 191 F. Supp. at 485-99. 


Chappell & Co. v. Frankel, 367 F.2d 197, 202 (a 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
FREQUENCY ELECTRONICS, INC., 
Plaintiff, 
-against- 


NATIONAL RADIO COMPANY, INC., and 
LOUIS LERNER, 


Defendants and Third- 
Party Plaintiffs, 


-against- 


HERBERT W. KENWAY, MELVIN R. 
JENNEY, et al., 


Third-Party Defendants. 


,_prseant, J. . 


72 Civ. 412-CLB 


e 


* MEMORANDUM AND ORDER 


Third-party defendant Kenway & Jenney ("Kenway"), a 


law firm, moves for an order pursuant to Rule 12(b)(2), F.R.Civ.r. 


dismissing the third-party complaint for want of personal juris- 


diction. The third-party plaintiff, Louis Lerner, moves: for 


leave to amend his third-party complaint to plead adequate juris-— 


dictional allegations. Kenway has extended its argument to dismiss 


sO as to apply to the proposed amended third-party complaint, if 


allowed. 


In the rain action, Frequency Electronics, Inc. 
("Frequency"), a Delaware corporation authorized to @p business 
in the State of New York, sues National Radio Company, Inc. 


("National"), a Massachusetts corporation, now defunct, and 


: J i * * e 
Louis Lerner, a Florida resident who, at relevant times was 


National's chief operating officer, director anda controlling 


shareholder. The main action is for breach of a purchase agree-. 
¢ 


- 


ment by which National ‘sold Frequency ‘ "Atomichron" product 
‘line. Included in the sale were all patents owned by National 

in connection with this product line. Plaintiff claims that 
defendants made false representations as to the value and validity 


of one of these patents. 


Defendant Lerner asserts his third-party complaint 
against Kenway on the theory that if National and he are found 
liable to Frequency, it was the result of negligence or profes- 
sional malpractice of members of the Kenway law firm in re.udering 
professional advice to Sétionss concerning the validity of the 


disputed patent, and in drafting that part of the purchase agree- 


ment concerning the patent and its assignment. 


To secure personal jurisdiction, Lerner relies on New 


York CPLR §302(a)(1) and (3) (11), applicable here pursuant to 


Rule 4(d)(7). Since Kenway is not present or domiciled in New 
York, the relevant basis for asserting persenal jurisdiction 
under that statute is that the eas cause of action 
asserted must arise from the transaction of business or a 
sion of a tortious act within the State of New York, or from a 
tortious act committed outside the State of New York causing 
injury within that State. Longines-Wittnauer Watch Co. v. Bernes 
' 


‘®@ Reinecke, ine., 15 8.¥.24 443, 263 Noe god 6 (1965); Gillmore 


v. Jd. S&S. Inskip, Inc., 54 Misc.2a 218, 282 N.¥.S.2d 127 (Sup.Ct., 


Nassau Co. 1967). 


% oT Seg eae / 
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A seadirj of the proposed amended third-party complaint 
and consideration of the papers read on this motion discloses that 


Lerner's claim involves professional advice given in Massachusetts | 


oe] 


by Ke:nway & Jenne Massachusetts law firm Specializing in 
patent law, to its client, National, a Massachusetts eormeraticn: 
The transaction of business, —- tortious act and the injury took 
place in Massachusetts. Any business transaction in New York by 
Kenway on behalf of National or, after the execution of the purchas 


agreement, on behalf of Frequency, has no bearing on the distinct 


underlying transactions involved in this third-party complaint, 


° Z € 
,. ¢ es 


all of which took Place in Massachusetts. Thus Lerner, even by 


the proposed amended third-party complaint, is unable to bring 


his claim within the provisions of New York CPLR §302. 


Hence, while this Court will allow the proposed 
8 


amendment (28 U.S.C. §1653), it must, and does, dismiss the 


amended third-party complaint for lack of jurisdiction over the 


person of the third-party defendant. 
So Ordered. 


New York, New York 
May 21, 1974 


CHARLES L. BRIEANT, J2. 


CHARLES L. BRIEANT, JR. 
0. 8. B. J. 


RNAP ROS sh 
ee em 
cai remanent a cipal 
a at a ce neon neat oem ieee 

- LN TN: AI LER ETE OIE RI IE . 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FREQUENCY ELECTRONICS, INC., 
Plaintiff, 
vs. Civil Action No. 72 CIV 412 (CLB) 


NATIONAL RADIO COMPANY, INC., 
and LOUIS LERNER, 


Defendants. 


ad 


Defendant Louis Lerner as and for a First and Second 
Counterclaim against Plaintiff Frequency Electronics, Inc., hereby 
alleges as follows: 

FIRST COUNTERCLAIM 

42. Defendant Louis Lerner ("Lerner") is a resident 
and citizen of the State of Florida. The Plaintiff Frequency 
Electronics, Inc. ("Frequency") is a corporation incorporated 
under the laws of the State of Delaware and has its principal 
place of business in the State of New York. The matter in contro 
versy exceeds, exclusive of interest and costs, the sum of ten 
thousand ($10,000) dollars. 

43. Lerner is a holder and owner of that certain pro- 
missory note (the "Ncte") dated February 3, 1969, made by Frequency 
in the original face amount of $325,000 payable to the order of 
the National Radio Company, Inc. ("National") which Note is re- 
ferred to in Paragraph 4 of the:Complaint and a copy of which is 
attached thereto as Exhibit 2. 

44, Frequency is in default on said Note, and by 


virtue of its default owes to Lerner the sum of two hundred and 


sixty thousand ($260,000) dollars in principal, plus interest 
from February 3, 1972, costs and expenses, including attorneys 


fees, as in the Note provided. 


SECOND COUNTERCLAIM 

45. Lerner repeats and realleges the allegation set 
forth in Paragraph 42 above. 

: 46. Lerner is the assignee for value and owner of 
that certain promissory note (the "Note") dated February 3, 1969, 
made by Frequency in the Original amount of $325,000 payable to 
the order of National, which Note is referred to in Paragraph 4 
of the Complaint and a copy of which is attached thereto as 
Exhibit 2. 

47. Lerner repeats and realleges the allegation set 
forth in Paragraph 44 above. 

WHEREFORE, Defendant Louis Lerner prays that the Court 
dismiss the Plaintiff's Complaint and enter judgment for the 
Defendant and against the Plaintiff thereon, and further that the 
Court enter judgment against the Plaintiff and for the Defendant 
on either the First or the Second Counterclaims in the amount of 
Two Hundred and Sixty Thousand ($260,000) Dollars, plus interest 
from February 3, 1972, together with costs and expenses, including 
attorneys fees, together with such other and further relief as 
the Court may deem just and equitable. 


By his attorneys, 


Leonard I. Schreiber, Esquire 

Edwin J. Carr, Esquire 

30 Park Avenue 

New York, New York 10016 

(212) 689-1810 

Attorneys for Defendant Louis Lerne 


Dated: October 9, 1974 
Of Counsel: 

Rich, May & Bilodeau 
One State Street 


Boston, Massachusetts 02109 
(617) 742-6550 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


"PREQUENCY ELECTRONICS, iNC., 
Plaintiff, 
- against - ANSWER TO COUNTERCLAIMS 


|'NATIONAL RADIO COMPANY, INC. _ 72 CIV. 412 (CLB) 
and LOUIS LERNER, 


Defendants 


f Plaintiff, FREQUENCY ELECTRONICS, INC., by its 
attorneys, Pryor, Cashman & Sherman, answering the counter- 


| 
claims of defendant, LOUIS LERNER, alleges as follows: 


AS TO FIRST COUNTERCLAIM 


1. Plaintiff denies knowledge or information 


of Paragraph 42 respecting defendant LERNER'S residence and 


if 
,citizenship. Plaintiff admits the remainder of the allegations 


\ 
1 of Paragraph 42 of the first counterclaim. 


2. Plaintiff denies knowledge or information sufficient 
‘to form a belief as to the allegation that defendant LERNER is : 
, the holder and owner of the promissory note referred to in Para- 
I'graph 43 of the first counterclaim, but plaintiff admits that 
jjsaia defendant claims to be such owner and holder. 

| a. Plaintiff denies each and every allegation set 


M port’: in Paragraph 44 of the first counterclaim of defendant 


| 
—_ 


AS TO THE SECOND COUNTERCLAIM 
4. With respect to the allegations of Paragraph 45 
‘of defendant's second counterclaim, plaintiff repeats and re- 


i 
| atieges each and every allegation set forth in Paragraph 1 


H 


hereof with the same force and effect as if herein set forth at 
liength. 
5. Plaintiff denies knowledge or information sufficient 
t!to form a belief as to the truth of the allegations of Paragraph 


46 of defendant's second counterclaim except denies that defend- 


ant LERNER is the assignee for value of the note therein referred 


to. A 


6. In response to the allegations of Paragraph 47 


of defendant's second counterclaim, plaintiff repeats and re- 


alleges each and every allegation set forth in Paragraph 3 hereof 
i 


with the same force and effect as if herein set forth at length. 


AS A SEPARATE DEFENSE TO DEFENDANT'S C7~""NTERCLAIMS 
By order of the Supreme Court of the State of New 
York dated January 21, 1972 and by orders of this court datec 
February 2, 1972 and May 24, 1972, defendant LERNER was enjoined, 


during the pendancy of this action from in any manner seeking to 


enforce the promissory note or any part thereof referred to in 


Paragraph 43 of the defendant's counterclaim. By reason thereof, 

Plaintiff is not liable for the payment of interest on all or 

any part of said note from January 21, 1972 until such time, if 

at ee the aforesaid injunctive order of May 24, is vacated. 
WHEREFORE plaintiff demands judgment dismissing the 

counterclaims of defendant LERNER, and entering judgment in 


favor of the plaintiff as prayed for in the complaint. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FREQUENCY ELECTRONICS, INC. 
Plaintiff, :  PRE-TRIAL ORDER 
Vv. Civil Action 


NATIONAL RADIO COMPANY, INC. and 3 No. 72 Civ. 412 
LOUIS LERNER, 


Defendants. 


On May , 1975, the attorneys for the parties to this action 
appeared before the Court at a pre-trial conference pursuant to 
Rule 16 of the Federal Rules of Civil Procedure and the follow- 


ing action was taken: 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is based upon diversity of 
citizenship (28 U.S.C. § 1332). The matter in controversy 
exceeds the sum or value of $10,000, exclusive of interest and 
costs. The action was commenced in the Supreme Court of the 
State of New York, County of New York, and was removed to this 
Court pursuant to the provisions of 28 U.S.C. § 1441. National 
Radio Company, Inc. though named as a defendant was not served 
with process by reason of its liquidation in bankruptcy pro- 
ceedings. National Radio Company, Inc. is not a party to the 


action. 


if AMENDMENTS TO PLEADINGS 
Leave is given to the Plaintiff to amend the complaint by 
alleging that National Radio Company, Inc. breached the follow- 
ing warranty contained in the Purchase and Sale Agreement 


(Plaintiff's Exhibit 1): 


er 


"NRCI [National Radio) warrants that it has full 
legal title to the itcins conveyed hereunder, and 
that it has the right and authority to convey the 
same". 

and that said breach constitutes a Cefense by Plaintiff tc 


Defendant Lerner's claim to enforce Plaintiff's promissory 


note. 


Leave is hereby given Defendant Lerner to amend his answer to 
deny that such language constitutes a warranty by National of 
the quality of the title conveyed and a further denial that 
such warranty related in any way to the conveyance of the 
Atomichron product line, except as to items of inventory and 
machinery and further Defendant Lerner may amend his answer 
to plead the special defense of lack of privity between the 


Plaintiff and Defendant Lerner. 


III UNDISPUTED FACTS 
1. Louis €. Lerner (“Loencr’) is a resident of 2700 
Coconut Road, Boca Roton, Palm Beach County, Florida and is a 


citizen of Florida. 


2. Frequency Electronics, Inc. ("Frequency") is a Delaware 
corporation with a principal place of business at 3 Delaware 
Drive, New Kyde Park, Long Island, Nassau County, New York and 


is a citizen of Delaware and New York. 


3. On or about August 11, 1970, National Radio Company, 
Inc. ("National"), a Massachusetts corporation, filed a petition 
for an arrangement pursuant to Chapter XI of the Bankruptcy Act 
in the United States District Court for the District of 
Massachusetts, Bankruptcy Docket No. 70-1006. National was 


adjudicated a bankrupt on September 7, 1973. 


4. Frequency by Abraham Lazar, Vice President, and 
National by Frank F. Oddi, signed a certain “Letter Agreement", 
dated December 30, 1968 (Plaintiff's Exhibit 67), and the 
Signatures appearing thereon are the genuine and authorized 


Signatures of Lazar and Oddi. 


5S. On February 3, 1969, National by Ray : heener, its 
Executive Vice President, and Frequency by Kent M. Klineman, its 
Secretary, executed a certain document "Purchase and Sale 
Agreement". The signatures and initials appearing theréon and 
throughout the document are the genuine and authorized signatures ' 
and initials of Horner and Klineman. The hand-written inter- 
lineations on said document were entered contemporaneously with 
the execution of the Agreement. In addition, the deletions from 
the type-written text of the document were also made contempor- 
aneously with the execution of the Agreement. The hand-written 
interlineations and deletions to and from the document as afore- 


said were authorized by National and Frequency. 


6. On or about February 3, 1969, National by Ray E. 
Horner, its Executive Vice President, and Frequency by Kent M. 
Klineman, its Secretary, executed a certain document entitled 
"Security Agreement - (Chattel Mortgate)" (Defendant's Exhibit 
G). The signatures and initials appearing thereon and throughout | 
the document are the genuine and authorized signatures and | 
initials of Horner and Klineman. The hand-written interlineations 
on said document were entered contemporaneously with the | 
execution of the Agreement. In addition, the deletions from the ! 
printed text of the document were also made contemporaneously | 
with the execution of the Agreement. The hand-written inter- 


lineations and Geletions to and from the document as aforesaid 


were authorized by National and Frequency. 


| 
| 
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7. On February 3, 1969, National and Frequency executed 
financing statements under the Uniform Commercial Code, listing 
Frequency as debtor and National as secured party, being in 
number three (3) sets, and the signatures of Kent M. Klineman 
and Ray E. Horner are te genuine and authorized signatures of 


such persons. 


8. The items set forth in Exhibit A to the Purchase and 
Sale Agreement, except with respect to those items referred to 
in the Agreement of June 27, 1969 (Plaintiff's Exhibit 70), were 
received by Frequency under Bill of Sale (Plaintiff's Exhibit 


10). 


9. Frequency acknowledges receipt on or about February 3, 
1969, of that certain assignment of patents (Plaintiff's Exhibit 


9), together with the attachment thereto. 


10. Included among the patents listed on the attachment 
to the aastanment of patents (Plaintiff's Exhibit 9), was a 
certain patent known as U.S. Patent No. 2,970,115 of February 
14, 1961, in the name of J. R. Zacharias, et al, entitled 


"Molecular Beam Apparatus” (the “Zacharias patent"). 


~11. Frequency acknowledges receipt on or about February 3, 


1969, of that certain assignment of trademark (Plaintiff's 


' Exhibit 84). 


12. The original purchase price under the aforesaid 


Purchase and Sale Agreement was $733,000, payable as follows: 


$208,000 in cash upon execution of the Agreement; 

$200,000 by promissory note, payable on or before 
August, 1970 (Plaintifl'S Exhibit 2); 

$325,000 by promissory note, payable in ten (10) equal 
installments commencing on February 3, 1970 
(Plaintiff's Exhibit 3). 


a § & 
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Subsequent to the closing, Frequency and National entered into 

a certain Agreement dated June 27, 1969 (Plaintiff's Exhibit 

70), by which Frequency was entitled to a credit of $23,000, 
reducing the amount due on the $325,000 note (Plaintiff's Exhibit 


3), all as provided in the said Agreement of June 27, 1969. 


13. Plaintiff has paid to date the sum of $450,000, con- 
sisting of $208,000 in cash upon execution of the Purchase and 
Sale Agreement at the closing, the $200,000 promissory note on 
or about August 3, 1970, and $30,000 on or about February 3, 1970 
and $12,000 on or about February 3, 1971, both of which payments 
were applied against the $325,000 note (Plaintiff's Exhibit 3), 
leaving an unpaid balance at the commencement of the action of 


$260,000. 


14. Defendant Lerner was Chairman of the Board and a stock- 
holder owning directly and indirectly not less than 35 - 38 per 
cent of the outstanding common stock of National at and prior 
to October 3, 1956, and Defendant Lerner attended the press 


conference held on October 3, 1956 at the Overseas Press Club. 


15. Defendant Lerner from October 3, 1956 through the date 
of the commencement of this litigation, was a stockholder owning 
directly and indirectly not less than 35 - 38 per cent of the 


outstanding common stock of National. 


16. On and immediately prior to February 3, 1969, 
Defendant Lerner held the position of Chairman of the Board, 


Chairman of the Executive Committee and Treasurer of National. 


17. On or about November, 1969, the Middlesex Bank, N.A. 
loaned National the sum of $300,000 and National assigned the 


$200,000 promissory note of Frequency (Plaintiff's Exhibit 2), 


and the $325,000 note of Frequency (Plaintiff's Exhibit 3), ana 
a certain Security Agreement - Chattel Mortgage (Defendant's 


Exhibit D), to the Bank as security therefor. 


18. On the date of November 5, 1969, Defendant Lerner 
sent to the Bank a certain letter dated November 5, 1969 
(Plaintiff's Exhibit 25). The signature appearing thereon is 


the genuine signature of Lerner. 


19. On or about March 3, 1970, the principal balance due 
the Bank from National, arising out of the loan of November, 


1969, was $270,000. 


20. On or about March 3, 1970, Defendant Lerner sent to 
the Middlesex Bank a certain letter dated March 3, 1970 
(Plaintiff's Exhibit 28). The signature appearing thereon is 


the genuine signature of Lerner. 


21. On or about March 10, 1970, the Middlesex Bank 
renewed the loan to National in the amount of $270,000 for a 


period of ninety (90) days. 


22. On or about April 9, 1970, National executed and 
delivered, and Defendant Lerner accepted, a certain document 
entitled "Assignment" with respect to the $325,000 prcemissory 
note of Frequency (Plaintiff's Exhibit 13). The signature of 
Ray E. Horner, signing as President of National, the signature 
of Louis C. Lerner, and the signature of John A. Lynch, Vice 
President of the Middlesex Bank, N.A., are the genuine and 


authorized signatures of such persons. 


23. On or about April 9, 1970, National executed: and 
delivered, and Defendant Lerner accepted, a certain document 
entitled "Assignment" with respect to the $200,000 promissory 


note of Frequency (Plaintiff's Exhibit 14). The signature of 


ake 


Ray E. Horner, signing as President of National, and the sig- 
nature of Louis C. Lerner, are the genuine and authorized 


signatures of such nersons. 


24. On or about April 24, 1970, National, by Ray E. Horner, 
its then President, and Louis C. Lerner, executed a certain 
letter dated April 24, 1970 (Plaintiff's Exhibit 4). The sia- 
natures ci Horner and Lerner are genuine and authorized by 


those persons. 


25, Letter dated March 1, 1971, from Middlesex Bank, N.A., 
addressed to Louis C. Lerner (Defendant's Exhibit G), came from 


the file of the Middlesex Bank. 


Each of the parties to this litigation reserves its right to 
object to any of the agreed facts as aforesaid on the basis of 


relevancy and materiality. 


IV STIPULATION 
Defendant Lerner, for the purposes of this case only, 
hereby stipulates that the so-called Zacharias patent was 
invalid at the time of the sale of the Atomichron product 
by National to Frequency on February 3, 1969, because the 
invention described in the so-called Zacharias patent was 
incorporated in the Atomichron offered for sale at the October 


>, 1955 press conference conducted by National at the Overseas 


we 


Press Club, 35 East 39th Street, New York, New York, and in the 
Atomichrons sold more than one year prior to October 29, 1957, 
the filing date of the patent application which resulted in the 


so-called Zacharias patent. 


FACTUAL POSITION ON LIABILITY AND DAMAGES 
A. Plaintiff's Contention 
Plaintiff contends that the Zacharias patent was void 

ab initio by reason of the prior public use and sale of the 
invention more than one year prior to the filing of the applica- 
tion for said patent. Plaintiff contends that it-:was unaware of 
that fact prior to and at the execution of the Purchase and Sale 
Agreement and at the time it acquired the items conveyed there- 
under. Plaintiff contends that decional Radio Company, Inc. and 
Defendant Lerner knew or were chargeable with notice that the 
said patent was void prior to and at the consummation of the 


Purchase and Sale transaction for the Atomichron product line. 


Plaintiff contends that National breached its warranty to 
Plaintiff of "full legal title" to the items conveyed under the 
Agreement, that there was a substantial failure of consideration, 
and that the Ayreement was induced by the misrepresentation of 
National, by its officers and agents including Defendant Lerner, 


concerning the legal efficacy of said patent. 


Plaintiff contends that the Zacharias patent was of great impor- 
tance to Plaintiff and that had Plaintiff known that it was void 
for the reasons stated, Plaintiff would not have consummated the 


transaction with National. 


Plaintiff contends that by reason of the position of dominance 


% 


and control exercised by Defendant Lerner in the ownership and 
management of National during the entire period in question, and 
by reason of his direct involvement in the events causing the 
patent to be a nullity, including his personal participation in 
the press conference of Gctcber 3, 1956, Defendant Lerner can 


stand in no better position in seeking to enforce Plaintiff's not 


ald 


than National itself could. 


Additionally, Plaintiff£ contends that regardless of the knowledge 
of the status of the Zacharias patent attributable to Defendant 
Lerner, he will not be able to show that he is a holder in due | 
course of Plaintiff's $325,000 note for other reasons: he did notl 
take the note by endorsement and negotiation; he did not acquire 
his interest in the note in good faith; and he did not pay value 
for the note within the meaning of the Uniform Commercial Code, 
having already been liable to pay National's debt to the Middlesex 


4 
| 
Bank as a guarantor. 


Plaintiff contends that by reason of the misrepresentations, 
breach of warranty, and failuré of consideration as aforesaid, it 
has been damaged in an amount in excess of $1,000,000 and that in 


satisfaction thereof it is entitled to the cancellation of the 


note and recovery of the additional monies from Defendant Lerner. 


B. Defendant Lerner's Factual Position on Liability and 


' Damages 
1. On April 9, 1970, Lerner purchased the $325,000 
note from Nalional for value and without notice of any defect 


or invalidity and took said note as a holder in due course. 


2. As a holder in due course of said note, Lerner 
claims against Frequency a default in payment of said note, and 
claims acceleration of all installment amounts due thereunder 
together with interest and attorney's fees, as follows: 


(a) Amount due February 3, 1972 $260,000 


(b) Interest to February 3, 1975 93,600 
353,600 


Li 
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(c) Attorneys fees of 15 per cent 53,040 


(a) Total due at February 3, 1975 $406,640 


— 
. 2 . t 
3. Assuming arguendo that Lerner is not a holder in due 
course, Lerner - as an assignee for value - never-the-less claims | 


to be entitled to judgment on said note, in the amount aforesaid. 


LIST OF WITNESSES 


A. Plaintiff may call at the trial of this action any or 


all of the following witnesses: 


Name Address 


Martin B. Bloch 3 Delaware Drive, 
New Hyde Park, New York 


Abraham Lazar 3 Delaware Drive, 
New Hyde Park, New York 


Louis C. Lerner 2300 Coconut Road, 
Boca Raton, Florida 33432 


Kent M. Klineman 1345 Avenue of the Americas, 
New York, New York 10019 


Harold E. Berritt 410 Park Avenue, 
New York, New York 10022 


James George 15 Oak Ledge Road, 
Swampscott, Massachusetts 


Joseph Solano 144 Massapoag Avenue, 
Sharon, Massachusetts 


Dr. R. T. Daly (Dr. Daly may be asked to 
testify both as a fact 
witness and an expert) 


In addition to the foregoing, Plaintiff may call one or more 


additional expert witnesses (whose identity is yet unknown) 


which may be qualified as experts in the following fields: 


1. A technical expert familiar with the operation of 


- 


the Atomic Frequency Standard. 


2. A market or industry expert familiar with the 


1 


market for Atomic Frequency Standards. 


3. An expert on patent law. 


B. Defendant Lerner may call at the trial of this action 


any or all of the following witnesses: 


Name Address 


Frederick L. Sweeney 111 Washington Street, 
Melrose, Massachusetts 02176 


Louis C. Lerner 2300 Coconut Road, 
Boca Raton, Florida 33432 
In addition, the parties may use (to the extent permitted by 
law) A Re taken in this matter, including the 
depositions of Martin Bloch, Defendant Lerner, Abraham L:zar, 
James George, Joseph Solano, Ray E. Horner, Frank F. Oddi, 
E. Whitney Drake, Clarence S$. Lyon, Henry D. Pahl, Melvin Jennzy 


and John A. Lynch. 


Vit EXHIBITS 

It is agreed between Plaintiff and Defendant that any of 
the exhibits listed and not objected to by either party may be 
introduced by either party and that no exhibit herein described 


shall be deemed in evidence unless offered by either party. [In 
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addition, exhibits listed as either Plaintiff's or Defendant's 


exhibits may be introduced by the other party subject to 
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objection. 


Those documents identified by number are contemplated as likely 
to be offered by Plaintiff; those identified by letter as likely 


to be.offered by Defendant. 


Exhibit No, Description 
i. Purchase and Sale Agreement dated February 3, 1969. 


2. Copy of promissory note of Frequency Electronics, 
Inc. to National Radio Company, Inc. in amount of 
$200,000 dated February 3, 1969. 


Copy of promissory note of Frequency Electronics, 
Inc. to National Radio Company, Inc. in amount of 
$325,000 dated February 3, 1969. 


Copy of letter dated April 24, 1970 from National 
Radio Company, Inc. to Louis C. Lerner. 
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Exhibit No. 


5. 


Description 


Copy of letter from E. Whitney Drake, Esq. to 
Thomas H. Bilodeau, Esq. dated January 29, 1969. 
Defendant objects to the admissibility of this 
decument on the grounds of attorney-client 
privilege, opinion and hearsay. 


Copy of document captioned “Letter Agreement" 
between National Radio Company, Inc. and Fioyucney 
Electronics, Inc. 

Plaintiff objects to this document on the grounds 
of the parol evidence rule. 


Copy of letter from Rich, May & Bilodcau to 
E. Whitney Drake, Esq. Gated January 10, 1969. 
Defendant objects to this document on the same 
grounds as stated with respect to Exhibit 5. 


Copy of letter from E. Whitney Drake, Esq. to 
Thomas H. Bilodeau, Esq. and Clarence S. Lyon, 
Esq. dated January 28, 1969. 

Defendant objects to this document on the same 
grounds as stated with respect to Exhibit 5. 


Assignment of patents ackncwledyed January 31, 
1969. 


Bill of Sale from National Radio Company, Inc: to 
Frequency Electronics, Inc. dated January 31, 1969. 


Copy of letter from Rich, May & Bilodeau to 

E. Whitney Drake, Esq. dated August 9, 1971. 
Deferdant objects to this document on the grounds 
of attorney-client privilege, heacsay, and that 
it was prepared in contemplation of litigation. 


Copy of letter from E. Whitney Drake, Esq. to 
Edwin J. Carr, Esq. dated September 29, 1971. 
Defendant objects to this document on the same 
grounds as stated with respect to Exhibit 11. 
Plaintiff objects to portions thereof as stating 
opinions and conclusions of law. 


Copy of assignment from National Radio Company, Inc. 
to Louis C. Lerner re promissory note in the amount 
of $325,000 Gated April 9, 1970. 


Copy of assignment from National Radio Company, Inc. 
to Louis C. Lerner re promissory note in the amount 
of $200,000 dated April 9, 1970. 


Copy of draft of dcecument entitled "Novation 
Agreement" dated November 5, 1969. 

Defendant objects to this decument on the grounds 
of relevancy, materiality and hearsay. 


Copy of letter from Harold E. Berritt, Esq. to 
Mr. John Lippencoett dated Nevembor 3, i369. 
Defendant objects to this docunent on the grounds 


ef relevancy and materiality. 
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Exhibit ho. 


a7. 


Description 


Copy of letter from National Radio Company, Inc. 
to Louis C. Lerner dated October 23, 1969. 
Defendant objects to this document on the grounds 
ef relevancy and materiality. 


Copy of draft of letter captionc! “Dear Lou: 

Re: FEI Promissory Notes; Cash aid Discounting". 
Defendant objects to this document on the grounds 
of relevancy, materiality, hearsay and opinion. 


Copy of minutes of regular meeting of the Board 
of Directors of National Radio Company, Inc. 
dated January 31, 1969. 

Defendant objects to this document on the grouncs 
of relevancy and materiality. 


Copy of assignment from National Radio Company, Inc. 
to Middlesex Bank, N.A. dated November 6, 1969. 
Plaintiff objects to this document on the grounds 
of relevancy and materiality. 


Copies of memos from files of Middlesex Bank 
captioned "National Padio Company, ine. 


Copies of Middlesex Bank loan collateral cards re 
National Radio Company, Inc. 


Copy of letter from Middlesex Bank to Louis C. 
Lerner dated August 12, 1970. 


Copy of letter from Mi c Bank to Frequency 


Electronics, Inc. dated January 20, 1971. 


Copy of letter from Louis C. Lerner to Middlesex 
Bank dated November 5, 1969. 
Defendant objects to this document on the grounds 
of relevancy and materiality. 


Copy of Middlesex Bank memo captioned “Lerner & Co.” 
Defendant objects to the portion of this document 
from the period Aucust 23, 1971 and following,-on 
the grounds of relevancy and materiality. 


Copy of Middlesex Bank liability card re Louis C. 
Lerner. 


Copy of letter from Louis C. Lerner to Middlesex 
Bank dated March 3, 1970. 

Defendant objects to this document on the grounds 
of relevancy and materiality. 


Copy of National Radio Company, Inc. form 8-K filed 
with the Securities and Exchange Commission for the 
month of April, 1970, together with exhibits. 

Cepy of minutes of 

National Radio Company, 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of May, 1968. 
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Description 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of June, 1968. 


Securities and Exchange Commission form 4 for Louis 
€. Lerner for calendar month of April, 1969. 


Securities and Exchange Commission form 4 for Louis 
€. Lerner for calendar month of June, 1969. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of July, 1969. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of August, 1969. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of September, 1969. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of October, 1969. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of November, 1969. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of December, 1969. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of January 1970. 


Securities and Exchange Commission form-4 for Louis 
C. Lerner for calendar month of February, 1970. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of March, 1970. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of April, 1970. 


Securities and Exchange Commission form 4 for Louis 
C. Lerner for calendar month of May, 1970. 


Defendant objects to Exhibits 31 - 45 on the grounds 
of relevancy and materiality. 


Copy of document entitled "Preliminary Memorandum" 
bearing initials "HDP", dated November 14, 1968. 
Defendant objects to this document’ on the grounds 
of relevancy, materiality, hearsay, opinion and 
attorney-client privilege. 


Copy of memorandum from Clarence S$. Lyon, Esq. to 
Gideon Cashman, Esq. "Frequency Electronics Claim 
of Infringement against Hewlett-Packard", dated 
March 17, 1971. 

Defendant objects to this document on the grounds 
of relevancy, materiality, hearsay, Opinion and 
attorney-client privilege. 


Exhibit No. Description 
48. Copy of U.S. Patent No. 2,972,115. 


49. Copy of file history of U.S. Patent No. 2,972,115. 
Defendant objects to this document on the grounds 
of relevancy, materiality and opinion. 


Letter from Hewlett-.ackard to Clarence S. lyon, 
Esq. dated August 24, 1970. 


Letter from Hewlett-Packard to Clarence S. Lyon, 
Esq. dated September 17, 1970. 


Letter from Hewlett-Packard to Clarence S. Lyon, 
Esq. dated October 1, 1970. 


Letter from Hewlett-Packard to Clarence S. Lyon, 
Esq. dated October 13, 1970. 


Defendant objects to Exhibits 50 - 53 on the grounds 
of relevancy, materiality, hearsay and opinion. 
Scientific American article titled "Atomic Clocks", 
dated February 1, 1957 pages 71 - 82. 


Brochure "The National Atomichron" described at 
press conference of October 3, 1956. 


Photographs and publicity releases (2) re October 
3, 1956 press conference. 


Boston Traveler article Wednesday, October, 24, 
1956. 


New York Times article "Atomic Time Piece Displayed 
Here", Thursday, October 4, 1956. 


New York Herald Tribune article "$50,000 Atomic 
Clock Accurate for 3,000 Years", dated October 4, 
1956. 


New York Times article "Science and Review", Sunday, 
October 7, 1956. 
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Brochure "Atomichron Interim Instruction Manual". | 
‘ 
i 


Atomic Beam Frequency Standard final report covering; 


period June, 1955 to January, 1957. | i 


Report titled "Completion Report on DR 1277" date 
March 30, 1956. 


"Technical Proposal Advanced Research and 
Development", etc., February 15, 1956. 


"Cesium Beam Frequency Standards - Instructions for ; 
Models NC 1001, NC 1001A". 


Technical Manual - Model 3702. 
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Exhibit No. Description 


67. Technical Manual re Hewlett-Packard Frequency 
Standard. 


68. "Atomichron Record" (one sheet). 


Defendant objects to Exhibits 54 - 68 on the grounds 
of relevancy and materiality. 


Copy of letter from E. Whitney Drake, Esq. to Haro 
E. Berritt, Esq. dated duly 16, 1969. 

Defendant objects to this document on the ground 
the parol evidence rule. 


Copy of Agreement between Frequency Electronics, 
and National Radio Company, Inc. dated June 27, 
re credits. 


Copy of letter from Middlesex Bank to Frequency 
Electronics, Inc. dated August 12, 1970. 


Copy of letter from Middlesex Bank to Frequency 
Electronics, Inc. dated July 20, 1970. 


Copy of letter from Middlesex Bank to Frequency 
Electronics, Inc. dated January 20, 1970. 


Securities and Exchange Commission form 8-K for 
National Radio Company, Inc. for the month of 
August, 1970. 


Securities and Exchange Commission form 8-K for 
National Radio Company, Inc. for the month of 
December, 1969. 


Securities and Exchange Commission form 8-K for 
National Radio Company, Inc. for the month of 
June, 1969. 


Securities and Exchange Commission form 8-K for 
National Radio Company, Inc. for the month of 
July, 1969. 


Securities and Exchange Commission form 10-K for 
National Radio Company, Inc. for fiscal year 
ended December 31, 1968. 


Securities and Exchange Commission form 19-K for 
National Radio Company, Inc. for fiscal year 
ended December 31, 1969. 


Defendant objects to Exhibits 74 - 79 on the grounds 
of relevancy and materiality. 


Copy of memorandum from E. Whitney Drake, Esq. to 
Mr. Ray E. Horner dated February 9, 1970. 
Defendant objects to this document on the grounds 
of relevency, materiality and hearsay. 


Assignment of trademark. 


i 


Defendant Lerner intends to introduce, in addition to certain of 


the Plaintiff's exhibits, the follcwing exhibits: 


Exhibit No. Description 


A Security Agreement between Frequency Electronics, 
Inc. and National Radio Compuny, Inc. Gated 
February 3, 1969. 

Plai:.ciff objects to said document on the grounds 
of relevancy and materiality. 


Uniform Commercial Code Financing Statements signed 
by Frequency Electronics, Inc. and National Radio 
Company, Inc. on or about February 3, 1969, and 
filed with, (i) County Clerk of Nassau County, 

(ii) Secretary of State for the State of New York, 
and (iii) Secretary of State for the Commonwealth 
of Massachusetts. 

Plaintiff objects to said document on the grounds 
of relevancy and materiality. 


Uniform Commercial Code Financing Statements Form 
ucC-3, assignment of rights of National Radio 
Company, Inc. to Middlesex Bank, N.A., and filed 
with, (i) County Clerk of Nassau County, (ii) 
Secretary of State for the State of New York, 

and (iii) Secretary of State for the Commonwealth 
of Massachusetts. 

Plaintiff objects to said document on the grounds 
of relevancy and materiality. 


Uniform Commercial Code Financing Statements Form 
uCC-3, assignment of rights of Middlesex Bank, N.A. 
to Louis C. Lerner and recorded with, (i) County 
Clerk of Nassau County, (ii) Secretary of State 

for the State of New York, and (iii) Secretary of 
State for the Commonwealth of Massachusetts. 
Plaintiff objects to said document on the grounds 
of relevancy, materiality, authenticity and hearsay. 


Letter from Middlesex Bank, N.A. to Louis C. Lerner 
dated March 1, 1971. 

Plaintiff objects to said document on the grounds 
of relevancy, materiality, authenticity and hearsay. 


Assignment from National Radio Company, Inc. to 
Louis C. Lerner dated April 16, 1970. 

Plaintiff objects to said document on the grounds 
of relevancy and materiality. 


See Rider A annexed hereto. 
VIII TRIABLE ISSUES 


1. Whether the invalidity of the Zacharias patent for the 
reasons stipulated constitutes a breach of warranty under the 


Purchase and Sale Agreement by National. 
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RIDER A 


Exhibit No. Description 


Copies of minutes of meeting of Board of Directors 
of Plaintiff dated January 21, 1969. 


Copies of minutes of meeting of Poard of Directors 
Of Plainti€’ dated April 29, 1969. 


Copies of minutes of meeting of Board of Directors 
of Plaintif£ dated July 31, 1969. 


Copies of minutes of meeting of Board of Directors 
of Plaintiff dated March 19, 1970. 


K Copies of minutes of meeting of Board of Directors 
cf Plaintiff dated May 13, 1971. 
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2. Whether the invalidity of the Zacharias patent for tie 
reasons stipulated constitues a failure of consideration, such 


that Plaintiff has a defense to the payment of the $325,000 note. 


3. Whether Plaintiff has a defense to the payment of the 
$325,000 note by reason of the misrepresentations of National's 


representatives, including Lerner. 
Pp 


4. Whether, by reason of any of the above, Plaintiff is 
entitled to recover damages from Defendant Lerner, and if so, 


the extent of same. 


5, Whether Defendant Lerner is a holder in due course of 


Plaintiff's $325,000 promissory note, and, if so, to what amount. 


7. Is Frequency in default in payment ef the installments 


under the $325,000 note? 


8. Has there been an acceleration of payments due under 


( 
6. In determining the issues, what law applies? 
said note by reason of Frequency's failvre to pay installments 


thereunder? 


9,. Whether any amount is due Lerner by Frequency under 


said note and if so, how much. 


10. Whether the Purchase and Sale Agreement is valid and 


enforceable according to its terms. 


11. Who is entitled to possession of the assets secured by 


the Security Agreement. 


New York, New York 


mane 19/5 


SO ORDERED: 
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UNITED STATES DISTRICT COURT A 
x 4 
SOUTHERN DISTRICT OF NEW YORK Y 2 S$ 2 7 
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FREQUENCY ELECTRONICS, £NC., 
72 Civ. 412-CLB 
Plaintiff, 


-against- 
FINDINGS AND CONCLUSIONS 
NATIONAL RADIO COMPANY, INC. 
and LOUIS LERNER, 


Defendants. 


Brieunt, J. 


~~ 


This action was originally commenced in the Supreme 
Court of the State of New York and was removed to this Court 
pursuant to 28 U.S.C. §1446. This Court has subjcct matter juris- 


diction pursuant to 28 U.S.C. $1332. 


& 


The plaintiff has sought a declaratory judgment that a 
promissory note made by plaintif? Frequency Electronics, Inc. 
("Frequency") payable to National Radio Company, Inc. ("National") 
is void. In addition, plaintiff has demanded damages for an allaged 
breach of warranty and fraudulent misrepresentation in the assiqn- 


ment Gf a patent. 
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National was adjudicated a bankrupt on September 7, 


1973 and is no longer a party to this action. 


A non-jury trial commenced on June 9, 1975 and what 
follows constitutes this Court's Findings of Fact and Conclusions 


Of Law as required by Rule 52, F.R.Civ.P. 


This action stems from a Purchase and Sale Agreement 
which was executed by Frequency and National on February 3, 1969. 
By §16 thercof the parties provided that "... this agreement shall 
governed in all respects by the laws of the State of Massachusetts." 
that agreement National sold to Frequency its product line known 


1 
the ‘Atonichren and all assels (inventory, machinery and 


equipment) related to thant line. As part of that transaction 


National assigned 19 patents which it owned to Frequency. One of 
these patents was for a "molecular beam apparatus" developed by 


1 
rip 


:cOld Zacharias for use in an atomic clock (the "Zacharias 


3 


patent"). 


Frequency paid a total purchase price of $733,000.00, 
plus a 5% royalty for 10 years and an equal division of the proceeds 


with National of any net recovery from any patent infringement 


ae 
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actions brought against third partics by Frequency under the 

assigned patents. As part of the price, Frequency gave National 

two promissory notes, one of which, in the face amount of 

$325,000.00 has not been paid in full. This note was payable 

in ten equal annual installments commencing on February 3, 1970. 

On June 27, 1969, by agreement of the parties, a credit of $23,000.00 
was given to the plaintiff by reducing the face amount of the note 

to $302,000.00. Some payments have been made, and the balance 
remaining at the commencement of the action was $260,000.00. The 
other note in the principal amount of $200,000.00 came due on.August 


3, 1970, and was paid at that time. 


In the Purchase and Sale Agreement the total consideration 
of $733,000.00 was allocated as follows: inventory, $250,000.00; 


machines and equipment, $158,000.00; data and patents, $325,000.00. 


The two Frequency notes were subsequently acquired by 
defendant Lerner, the Chairman of the Board, Treasurer and principal 
shareholder of National. In November 1969, the Middlesex Bank, N.A. 
in Massachusetts loaned National $300,000.00. As part of the 
security for this loan, National pledged the two Pronnency notes 


and turned them over to the Bank. In the Spring of 1970, the 
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principal balance due Middlesex from National was $270,000.00. 


On April 9, 1970, National assigned, with the permission of the 


Bank, both notes to the defendant Lerner, for a purchase price 


Of $323,000.00, 


Plaintiff asserts two basic claims: First, that the 


note is void for lack of consideration and breach Of warranty on 


the ground that the Zacharias patent is invalid, that 


National 


Specifically warranted it as valid in the Agreement, and that it 


a 


was se central to the transaction that its invalidity constitutes 


a totai failure of consideration; and second that the plaintiff is 


entitisd to damag2s because National's Management together with 


Lerner fraudulently misrepresented the patent's validity. 


Defendant Lerner has denied any fraud on his part, and 


in his counterclaim he demands Payment of the $325,000.00 note as 


a holder in due course, i.e., as one who is entitled to payment 


free of any “personal defenses," such as lack of consideration, 
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breach of warranty, or fraud in the 


inducement, that might be 


available against National. Sce ann. Laws Of Mass., ch. 106, 


T<-305 (1963). In the alternative defendant claims that he is an 


a8signee for value without notice under general principles of 


contract law. 


90 


For the purposes of this casc, the parties have 


stipulated that the Zacharias patent is invalid by reason of 


35 U.S.C. §102(b) which provides that a person. is entitled to 


a patent unless; 


No. the invention was patented or described 


in a printed publication in this or a foreign 
country or in public use or on sale in this 
country, more than one year prior to the date 
of the application for patent in the United 
States, ... 5) 


On October 3, 1956, National held a press conference 
at the Overseas Press Club in New York to demonstrate that its 
Atcmichron, which incorporated the Zacharias patent, was available 
for commercial and military use. Dr. Zacharias did not apply for 
a patent until October 29, 1957,2/ Thus the atomic clock was a 
completed and operational device at the time of the press con- 
ference. National had begun a campaign to market — Atomichron 
and is thus chargeable with knowledge of the patent's invalidity. 
As noted »y Judge MacMahon in his decision granting a preliminary 
injunction in this case, reported at 342 F.Supp. 1159, 1161, n.3, 
a note given in payment for an invalid patent is void for failure 
of consideration under Massachusetts law. Nash v. Lull, 102 Mass. 


60 (1869). 


oe. 


National also breached the warranty Of good title 
whieh it made in §- of the Purchase and Sale Agreement. By 
that paragraph, National warranted that it had full legal title 
to the items conveyed arid that it had the right ana authority 
to convey them. The law is clear that a party can have no title 
and therefore cannot convey any title to a void patent, and that 


there can be neither legal nor equitable Ownership of such a 
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patent. Kennedy v. Hazelton, 128 U.S. 667 (1888); Koehring Co. 


v. National Automatic Tool CO., 257 F.Supp. 282, 289 (D. Ind. 


1966), aff'd, 385 F.2a 515 (7th Cir. 1967); Tracerlab, Inc. v. 


Industrial Nucleonics Corp., 204 F.Supp. 101, 104 (D. Mass. 1962), 


rev'd. on other grounds, 313 F.2a 97 (i6¢ Cir. 1963). 


Frequency thus has two valid defenses against National, 


namely failure of consideration and breach of warranty. Whether 


these defenses are available against Lerner depends upon whether 
od 


Lerner is a holder in due course of the promissory note. Section 


3-307(3) of the Uniform Commercial Code, Ann. Laws of Mass., ch. 


106, §3-307(3) (1963) requires that once a defense to a note has 


been shown, the party claiming to be a holder in due course has 


the burden of proving that he is in all respects a holder in duc 


course. Thus Lerner must prove that he took the instrument for 
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value, in good faith and without notice of any defense against 


the note on the part of any person. Ann. Laws of Mass., ch. 106, 


§ 3-303 (1963) .- 


Lerner has not sustained his burden of showing that 


he had no notice of the defense of failure of consideration at 


the time the note was negotiated to him in April, 1970. Section 


1~-201(25) of the Uniform Commercial Code, Ann. Laws Of Mass., 


ch. 106, §1-201/25) (1963), provides that a person has notice of 


a fact when: 


* ... (a) he Das actual knowledge of it; 
(b) he has received a notice or notification 
of it: or (ce) from all the facts and cir- 

m at the time in 


cumstances known to hi 
know that it 


question he has reason to 
exists." 


The evidence shows, and I find, that Lerner was the 


dominant person in the affairs of National. He owned approximately 


ares of National and was Chairman of the 


35% of the outstanding sh 


Board and of the Executive Committec. ‘He participated fully in 


National's affairs and was knowledgeable about the company's 


activities in developing and promoting the Atomichron. He was 


s conference at the Overseas Press Club on 


present at the pres 


October 3, 1956, perhaps the key event which resulted in the 


cm 


Zacharias patent being invalid. He had knowledge of both the 
circumstances surrounding the origins of the Zacharias patent 
and National's activities related to it, webtieient to put upon 
him a duty to inquire further. He is thus chargeable with 
knowledge of all the facts which such an inquiry would have 
revealed. One who ae a negotiable instrument knowing that 


it was issued without consideration takes with notice of a 
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defense of a party to the instrument and cannot be a holder in 
due course. Therefore under §3-306(c) of the Uniform Commercial 
Code, Ann. Laws of Mass., ch. 106, §3-306(c) (1963), Lerner takes 
the instrument subject to the defense of failure of consideration 
and cannot enforce the note to the extent that Frequency received 


nothing in exchange for it. 


The evidence cited above also negates Lerner's claim 


that he is an assignee for value without notice. 


? 


Frequency also claims that it was defrauded by National 
and Lerner. At common law, to recover in an action for fraud, 
plaintiff must prove the existence of five indispensable elements: 
(1) a representation of a material fact; (2) the falsity of that 


representation; (3) an intent to deceive on the part of the 
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defendant, or at least a state of mind so reckless as to be 

the equivalent of such intent (scienter); (4) a justifiable 
reliance upon the misrepresentation by the party deceived which 
induces him to act thereon; and (5) injury to that party as a 
result of his reliance on the misrepresentation. See W. Prosser, 
Law of Torts, §§100-105 (3d ed. 1964); Norton v. Curtiss, 433 
¥.2@ 779, 793 (C.C.®.A. 1970). In certain respects the 
Massachusetts law of fraud differs from the common law. These 


differences will be noted below. 


The evidence shows, and I find, that Martin Bloch, the 
President of Frequency had several meetings with Lerner at the 
latter's offices in New York. During these meetings, Lerner 
spoke of the very strong patent position that National held on 
the atomic frequency device (Tr. p. 28). Bloch also testified 


and the Court finds, that either Lerner or Mr. Oddi in Lerner's 


presence handed Rloch a memorandum (Plaintiff's Ex. 46) prepared 


by National's patent attorney which stated that the Zacharias 
patent was valid and that Hewlett-Packard was infringing it. 
Lerner was unable to deny these allegations; he testified that 

he might have discussed patents with Bloch and that the discussion 


... May have referred to the Zacharias patent which I knew 


existed ..." (fr. pp. 266-67). 


| 
) 


. 


From all of the above evidence, the plaintiff has 
shown that Lerner and other members of National's management 
made statements concerning the validity of the Zacharias 


patent. This Court will also draw the reasonable inference from 
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the entire testimony, and particularly Paragraph 8 of the 
Purchase and Sale Agreement (Plaintiff's Ex. 1) that Lerner 

and National's management made the statement that there was an 
outstanding claim against Hewlett-Packard for infringing the 
Zacharias patent. By paragraph 8 of the contract, captioned 
NCRI Causes of Action, National assigned any patent infringement 
causes Of action, provided that Frequency assumed all the risks 
of litigation and agreed to share equally the net proceeds of any 
recovery with National. This clause is obviously. more than just 
boiler-plate and is some evidence that Frequency believed and 
understood at the time of the agreement that there was an out- 


standing claim for infringement of the Zacharias patent against 
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Newlett-Packard. The-only discussion which Frequency ever had 
with National ‘on the topic of possible patent infringement actions 
against third-parties concerned infringement of the Zacharias 
patent by the Hewlett-Packard atomic clock. fFrequency's belief 


and understanding that there was such a pending infringement 
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ality of these representations con- 


Cerning the Zacharias Patent, 
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Sion of the 
Clock ever marketed, For Frequency the Zacharias Patent anq 


Lon because the Cvidence Shows that its 
management did not think 
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- Without Proper patent Protection, 
it coulda compete Successfully with Hewlett-Packard, a company 
many times the Size of Frequency, 


As for the ge 
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To satisfy the third element, Massachusetts law 

docs not require proof of an outright fraudulent intent. If 

a statement of fact which is susceptible of actual knowledge 
is made as of one's own knowledge and is false, it May be the 
basis of an action for fraud without proof of an actual inten- 
tion to deceive. Pietrazak v. McDermott, 341 Mass. 107, 167 
N.E.2d 166, 168 (Sup. Jud. Ct. 1960); Robichaud v. Athol Credit 
Union, 352 Mass. 351, 225 N.E.2a 447, 350 (Sup. dud. ¢t: 1967). 
Lerner and National's other Personnel made statements of fact 
concerning the patent's validity and the existence of a cause 
Of action for patent infringement as of their own knowledge. 

In view of Mr. Lerner's position with National as Chairman of 
the Board and principal sharcholder, his personal presence at 
the 1956 press conference, and his knowledge of the underlying 


facts relating to the development of the Zacharias patent, the 


‘patent's importance, an@ Hewlett-Packard's alleyed infringement, 


this Court will draw the inference that Lerner was in a position 
to find out the truth about the Zacharias patent and the supposed 
cause Of action for patent infringement. Under Massachusctts 


law, that is all that is necessary to satisfy the scicnter 


requirement. 


The cvidence also establishes that Frequency relied 


upon these misrepresentations. Mr. Bloch testified, and I 


find, that Frequency's ability to compete successfully with 
Hewlett-Packard in the production of atomic clocks depended 

in large part upon the strong patent position which it thought 
it was acquiring from National. Mr. Bloch also testified, and 
I find, that he was worricd about the patent situation and 

that he relied on the Memorandum of Patent Counsel (Plaintiff's 
Ex. 46) in recommending to Frequency's Board of Directors that. 
it approve the purchase of the Atomichron product lin (Tr. 


pp. 53-54). 


Whether this reliance was justifiable is of course 
a separate problem. Frequency did not make its own investigation 
of the validity of the Zacharias patent which it now claims was 
so central to the whole transaction. The question naturally 
presents itself as to why Frequency did not take steps to obtain 
an independent evaluation of what it now contends was a crucial 
part of the deal. After all, the parties were engaged in an 
arms length negotiation, and Frequency had the advice of 
competent counsel. Clearly, Frequency could have demanded that 


its own counsel examine the patent position which it was acquiring. 
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Fortunately for plaintiff, the law in Massachusetts seems to 

be that the recipient of a misrepresenta ) in a business 
transaction is justified in relying on its truth although he 
might have ascertained the falsity of the representation had 

he made an investigation on his own. Yorke v. Taylor, 322 Mass. 


366, 124 N.E.24@ 912, 916 (Suc. Jud. Ct. 1955). 


Finally we come to the question of damages. The 
evidence shows, and I find, that Frequency was damaged by its 
reliance on the material misrepresentations made by National's 
Management and Lerner. as in Massachusetts is that the 
plaintiff is entitled to recover the difference between the valuc 
of what he has actually received and the value of what he would 
have received if the fraudulent misrepresentations had been true. 
Rice v. Price, 340 Mass. 502, 164 N.&.2d 691, 894 (Sup. dud. Ct. 
1960). If the fraudulent representations had been true, the 
plaintiff would have acquired a strong patent position in the 
atomic clock market. According to the parties own allocation of 
the consideration in Paragraph 3(c) of the Purchase and Sale 
Agrcement, data and patents together were worth $325,000.00. The 
value of what plaintiff actually did ee unclear. While 


Frequency apparently still owns the 18 other patents and the 
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data assigned by National, it claims that the Gacharias patent 
was the key to the transaction and that without it all the 
other patents and data were worthless. The defendant of 
course disputes this but has not provided much evidence in 
support of its contention that tho Zacharias patent was not 


crucial. 


In sum, the plaintiff has not provided the Court with 
any basis for allocating the $325,000.00 total ocr .ideration for 
data and patents among the Zacharias patent, the 18 other patents, 
and the data transferred. Fortunately, the Court is not without 
a remedy in this situation. It is the purpose of a trial to 
dispose of all of the disputed issues and to reach a just resolu- 
tion of the action. The trial is now over, and the Court will 
resolve all disputed issues on the present record. 

On its fraud claim, the plaintiff is entitled to a 
partial rescission of tho ‘transaction, since the misrepresenta- 
tions related only to one element of the entire transaction. 

Thus the outstanding debt of $260,000.00 boule be cancelled and 
plaintiff should recover the sum of $42,000.00, the amount which 


it has paid on the note, [$65,000.00 less the $23,000.00 credit] 


On condition that it assign to Lerner the 19 patents and all 
data relating to the Atomichron. This result restores to each 
party the consideration which it parted with in the Originai 
Geal. Thus the plaintiff will receive back the cash and the 
note which it issued aS payment for the data and patunts, while 
Lerner as successor to National will acquire the patents and 

ail data relating to the Atomichron which was the agreed con- 
sideration for the note. Treating the Zacharias patent as a 
nullity, the plaintiff would ordinarily not be required to assign 
it to Lerner. However, since the stipulation of invalidity is 


limited to this action Only, it shall also be assigned. 


Accordingly, the Plaintiff is entitled to a judgment 
in the amount of $42,000.00, Plus interest at 6% since January 


24, 1972, and costs. The judgment shall state that the plaintiff's 


Outstanding note shall be cancelled and that Said note shall ba 


SO marked and returned to the plaintiff Provided that upon pay- 
ment, Frequency shall assign to Lerner, free and clear Of all 
Claims of third parties, the 19 Patents and all data relating. to 
the Atomichron, which items are set forth in more detail in the 


Purchase and Sale Agr2ement of February 3, 1969. 
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Settle Judgment on notice. 


Dated: New York, New York 
December 9, 1975 


CHARLES L. BRIEANT, JR. 
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FOOTNOTES 


whe “Beonenren! was the registered trademark and 
tradename under which National manufactured and sold a 
device known generally as the atomic clock. The atomic 
clock is che most accurate commercially avallaple means 
for keeping time. Both National and the Hewl~tt-Packard 
Corporation of Palo Alto, California were in the business 
of manufacturing atomic clocks at the time of the Purchase 


and Sale Agreement in February 1969. 


Indeed National had sold and delivered one of the 
Atomichrons to the Naval Research Laboratory in Washington, 
D. C., more than one year prior to the filing of the patent 


application. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


72 Civ, 412-cLa 


FREQUENY ELECTRONICS, INC., 
Plaintiff, 


-~aqainst- 
JUDGMENT 
NATIONAL RADIO COMPANY, INC. 
and LOUIS LERNER, 


Defendants, 


i 


This action came on for trial before the court, 
Hon. Charles L. “:ieant, Jr,, Pistrict Judge, presiding, 


and the issues having been duly tried and the court having> 


‘ 
z 
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filed its findings of fact and conclusions of law, it is 


1. 
t 


. 


hereby 


oer 


t+ 


ORDERED and ADJUDGED that plaintiff's outstanding | 


note in face amount of three hundred and twenty-five thousand 


rygee + 
af ae 


($325,000) dollars be and hereby is cancelled and that said 


ada y al | a 


3 
te 


note phall be sv marked by defendant, Louis Lerner, and 


ay 


Pa 


returned to the plaintiff, and it is further 

ORDEREP and ADJUDGED that plaintiff recover of 
the defendant, Louis Lerner, the Cee of forty-two thousand 
($42,000) dollars, with interest thereon at the rate of 
six (6%) percent from January 24, 1972 and costs of the 
action, and it is further 


ORDERED and ADJUDGED that upon payment of this 


2g 


Judgment plaintiff shall assign to defendant Lerner, free 
and clear of all claims of third parties, the nineteen (19) 
patents assigned to plaintiff by National Radio Company, Inc. 
under date of February 3, 1969, and all data relating to the 
Atomichron. 


Dated: New York, New York 
January /(,, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FREQUENCY ELECTRONICS, INC., 
Plaintiff, Civil Action No. 72 Civ. 412-CLB 
~against- 


NATIONAL RADIO COMPANY, INC., 
and LOUIS C. LERNER, 


NOTICE OF APPEAL 


Defendants. 


Notice is hereby given that Louis C. Lerner, one of the 
above-named defendants, hereby appeals to the United States 
Court of Appeals for the Second Circuit from the (i) Findings 
and Conclusion and (ii) the sphaaent of the United States 
District Court for the Southern District of New York made by 
the Honorable Charles L. Brieant, Jr., D.J., said Judgment 


being entered on the docket on January 19, 1976. 


By his attorney, 


Edwin J. rr, Esquire 

Rich, May & Bilodeau 

One State Street 

Boston, Massachusetts 02109 
Phone: (617) 742-6550 


Local Counsel: 


Leonard I. Schreiber, Esquire 
30 Park Avenue 

New York, New York 10016 
Phone: (212) 689-1810 


NOTICE AND DESIGNATION 


Pursuant to Rule 4(a) of the General Rules of this Court 
the undersigned hereby designates the above-named attorney as 
Local Counsel in this case and the person upon whom service 
of papers in this case may be 


made. 
co : 
Dated: February 10, 1976 7 
nici A ee 


Edwin J. Carr 


Counsel of Record for Plaintiff, Frequency Electronics, Inc.: 
Sanford M. Goldman, Esquire; Pryor, Cashman & Sherman; 
410 Park Avenue, New York, New York 10022. 


Defendant National Radio Company, Inc., has not been served 
in this action, has not appeared and has no counsel of record. 
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UNITED STATES DISTRICT COURT 


SOUTHER DISTRICT OF NEW YORK 


FREQUENCY ELECTRONICS, INC., 


Plaintiff, 
vs. : 72 Civ. 412 
NATIONAL RADIO COMPANY, INC., and 
LOUIS LERNER, : 
Defendants. : 
a kee ene eye one miemrenmenineesiie a net 
Before: 


HON. CHARLES L. BRIEANT, 
District Judge. 


New York, June 9, 1975, 
2:30 p.m. 


APPEARANCES: 


PRYOR, CASHMAN & SHERMAN, ESOS., 
Attorney for plaintiff; 
Sanford M. Goldman, Esaq., of Counsel 
-and- 
AMSTER & ROTHSTEIN, ESOS., 
Daniel Fhenstein, Esq., of Counsel 


LEONARD I. SCHREIBER, ESQ., 
Attorney for defendants; 
-and=- 
RICH, MAY & BILODEAU, ESOS., 
Edwin J. Carr, Esq., of Counsel 
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(Case called.) 

MR. GOLDMAN: The plaintiff is ready. 

MR. SCHREIBER: The defendant is ready, 
your Honor. 

THE COURT: I have your pretrial order 
here, gentlemen, and I have the memoranda which I didn't 
get a chance to read completely because I finished a 
trial this morning which was held OVEL 

Are you all set to go? [fave you exhausted 
any last-minute possibilities of discussing this 
matter with each other? 

MR. GOLDMAN: We are ready, your Honor, 


to proceed. 


THE COURT: All right, you may do so. 

MR. GOLDMAN: With the court's permission, 
I would like to make a brief oper .ng statement on be- 
half of the plaintiff, 

THE COURT: Very brief, if you will. 

MR. GOLDMAN: Your Honor, on February 3, 
1969 the plaintiff, Freosncy Electronics -- 

THE COURT: You don't need to repeat the 
data in the pretrial record. Just tell me what your 
contentions are, what you expect to prove here, and teil 
me also how you claim ‘that Massachusetts law diffars. 
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from New York law with respect to this matter, That's 
not clear to me. 

MR. GOLDMAN: Your Honor, let me say this: 
I had not seen a copy of the brief on behalf of the 
defendant until five minutes ago. It was our inten- 
tion to file a posttrial memorandum,with the court's 
permission. I nave not reall. had an opportunity to 
see what argument the defendant makes with respect tc 
Massachusetts law and whether any such argument would 
be applicable in New York law. 

Our position, basically, is this: We were 
sold a produc bv National Radio Company, a company whict 
is today adjudicated a bankrupt. 

The product was a de@ice which, in common 
parlance, is called an Atomichron, or an atomic frequency 
standard. 

Its commercial utility is in navigation, 
communications, defense systems and so forth, At the 


time it was introduces it was heralded as the world's 


most accurate measuring device}, something that would 


vary by one second within 3000 vears. 
The heart, we will contend and we will 
prove, your Honor, of the product which we bought 


consisted of the technology and patent protection, and 
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in particular one key patent, a patent which we will, 
through this trial, refer to as the Zacharias patent, 


named after its prime inventor who is an internationally 


reknowned scientist at the Massachusetts of Technology. 


Our position is, your Honor, and it is 
stipulated and agreed by the defendant, that that patent, 
at the time it was sold to us, was a nullity; it was 
void; it didn't exist. The reason why it was void, 
the reason why it didn't exist, is because National had 
displayed the product contair ing the Zacharias invention, 
had offered it for sale, and had in fact sold it more 
than one year oeeee to the filing of the application 
for letters patent. 

For two vears, your Honor, we made that 
claim in this trial and the defendant resisted us on 
that point, and on the eve of trial the defendant 
stipulated that it wa so, and that the patent is void 
and it is a nullity. 

Now, the reason why it is void and it 
is a nullity, vour Honor, is that because there was an 
important press conference that was held in New York 
City at the Overseas Press Club in October, 1956, and 
at that press conferernze, to which major representa- 
tives of the government and private industry were in- 
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volved, and invernational publicity attended it, and 
articles appeared in the New York: Times and the Heral 
Tribune and so forth, at that press conference, 
your Honor, representatives of National were there, they 
showed it, they displayed it, they offered it for sale, 
and among the people that were there, your Honor, by 
his own admission, and by the stipulation in this case, 
was the defendant Lerner. 

What's more, my brother, Leonard I. Schreiber, 
sitting at counsel table, was also there, being a 
director of National Company, and my brother Mr. Carr 
has a partner, Mr. Bilodeau, who was there also, by Mr. 


Lerner's admission. 
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We claim basically, vour Honor, that because of 
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Mr. Lerner's participation in, because of his activities at 
the press conference, and because of his position with 
National, which he has conceded, and which he has stipulated 
included from the time of vane press conference and earlier, 
and through to the day of ‘sale and even beyond, he was by 
far the largest single stockholder of National. 

He was the chairman of the board of directors of 
National. He was the chairman of the executive committee. 

THE COURT : All that is agreed to, isn't it? 

MR. GOLDMAN: Yes, and we claim basically that 
Mr. Lerner, who, in 1970, purported to acquire these notes 


by assignment, and who was an integral part of the day to 


day operations of National, and who was there during the 
time that this press conference took place, and who, your 
Honor, we will prove by testimony, negotiate ? with She 
Block, made statements to Mr. Block concerning this patent 
and concerning the natent protection that was available, 
that it ill behooves Mr. Lerner to put on his hat as an 
innocent third partv -- 


THE COURT: Don't give me rhetoric. It is a nonjur 


case and I have to try it in a hurry, so I don't want to 
hear anything flowery like "It ill behooves" people. You 


have about two more minutes. 
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MR. GOLDMAN: I apologize, your Honor. 

THE COURT: That is fine if you have six lovely 
housewives from the Bronx sittino there but you don't. 

MR. GOLDMAN: Your Honor, I apologize for letting 
my feelings get awav from me. 

THE COURT: All right, don't do it. Please 
continue with what you are going to show. 

MR. GOLDMAN: We are going to show that Mr. Lerner, 
through his intimate connection with National, through his 
positions,which he admitted were held with National -- 

THF COURT: You are going to show he had knowledge. 

MR. GOLDMAN: --~ through ti.z course of the negotia- 
tions, had knowledge or was charqeable with notice of these 
eve) :s. 

In addition to that, we are going to show that Mr. 
Lerner doesn't stand in the position of a holder in due 
course of this note, not only because he nad notice and 
knowledge, which would go to the due course aspect of the 
holder in due course concept, but because, your Honor, 
he was not a holder. He took this note by assignment: 
he didn't take it by endorsement and noqotiation and it is 
our position that we have established and will establish 
a defense aqainst the payee and that Mr. Lerner's position 


can rise no higher than tl at-of the payee. 
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Now, your Honor, there is one more asnect which 
I will get into very briefly, and that is this: 

After we consummated the purchase and sale trans- 
action, we went to the attornevs for National Radio Company, 
the patent attornevs who had purchased this natent and who 
had represented National prior to this acquisition and at 
the time of this acquisition, and we asked them to bring 
a lawsuit against the Hewlett-Packard Corporation, which is 
a giant in the industry, and which was really the basis for 
our consummating this deal. 

There is a provision in the agreement which says 
that we are the assignee of cause of actions for patent 
infringement and will split them with National, and this was 
put into the agreement with the Hewlett-Packard situation in 
mind. 

We asked them to sue Hewlett-Packard Corporation 
for patent infringement, and when they put Hewlett-Packard 
on notice that we were going to do that, Hewlett-Packard 
wrote back and said to us,"Sorry, fellows, your patent 
is void. It is a nullity because of this press conference," 
et cetera. It was at that time, your Honor, that we made 
a decision to discontinue operations on this product after 
we had poured $800,000 of our own money into it, and we 
brought this action. 

1. 244 


SOUTHERN DISTRICY COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


| 


itl! Rll ee en a on lo 


a = 2S Se 


ebrf 4 9 

Thank you, your Honor. I believe I have covered 
tee 

THE COURT: All right, who wishes to make an 
onening statement? 

MR. SCHREIBER: I would, your Honor. My name is 
Schreiber. 

Lerner's position is, simply stated, in the first 
nlace, as a holder in due course of the note at issue, he 
is entitled to collect, and there are no defenses available 
against him as holder in due course. 

Secondly, assuming arguendo that he be not a 
holder in due course, nevertheless, he is entitled to collect 
because there are no defenses which would be available 
even against the original payee, National Company. 

It is Lerner's contention that this idea 
that this one patent, one of 19, 19 patents which were quit 
Claimed as part of a deal, which included a lot of hardware, 
enumerated in a bill of sale and included a trademark and 
tradename and an entire product line: that this idea that 
this was a one key patent which failed and therefor 
everything failed, that was an after-sight when the 
defendants found that they bought a product line which they 
were incapable of successfully exploiting and decided 
that they would try to avoid payment of the balance of the 
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note just as in prior times they had tried to minimize 

the obligation on that note in other ways that we will detail 
We claim that we are entitled to judqment. 


THE COURT: All right, ¢all your first witness, 


please. 
MR. GOLDMAN: Your Honor, with your permission, 


before I do that, may I introduce certain exnibits and 


read certain admissions into the record which we think lay 


a proper predicate for the introduction of our first live 


witness. 
THE COURT: All right. 
MP.GOLDMAN: Your Honor, at this time I would 


like to offer into evidence, Plaintiff's Exhibit 1, which has 


been referred to by the parties in the pretrial order, 


the purchase and sale agreement. Mr. Carr, do you want to 


look at that? 
MR. CARR: Yes. 


THE COURT: All right, vou can offer any of those 


that are agreed to in part 7 of the pretrial order. 


MR. GOLDMAN: Yes, vour Honor. 
THE COURT: Offer them all if you like, 
MR. GOLDMAN: I would prefer to offer some now. 


THF COURT: Give the clerk the ones that you are 


offering now and state the numbers of them. 


ball 
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MR. GOIDMAN: Your Honor, at this point may I 
call the Court's attention to paragraph 12 of the undisputed 
facts set forth in the pretrial order. Your lionor, shall 
T read that particular naraqraph? 
THF COURT: Absolutely not. 
Please move along now. Let's get a witness on 


the stand. 
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MR. GOLDMAN: I refer to naragraph 12 of the 
yretrial order relating to the purchase price of the 
transaction. 

THE COURT: That is all in my record now, that 
pretrial order. You may offer any of the exhibits that have 
been stipulated to right now, if you like. If not, 
let's get a witness on here. Time is valuable. 

MR. GOLDMAN: I would like to read from requests 
for admissions, your Honor, or at least identify which 
requests rtm relying on. 

THE. COURT: All right. If they are not covered 
in the pretrial order. 

MR. GOLDMAN: They are not covered in the pretrial 
order. They are, however, admissions on file in the case. 

Your Honor, I read paragraph 1 from the requests 
for admissions, which states, "The Zacharias Patent was 
issued upon application serial number 693,104 filed October 
49, 1957." 

The answer to that is admitted, your Honor. 

THE COURT: As I understand it, it is admitted 
that this patent is invalid. 

MR. GOLDMAN: That is correct, but may I suggest 


this, your Honor, that some of these admissions which go 


into what actually happened at that Overseas Press Club 
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conference are extremely important since Mr. Lerner 
attended it and we want the record to show precisely the 
extent of the operation at that Overseas Press Club con- 
ference. 

Paraqraph 4, your Honor, of the requests for 
admissions states, "At the time of filing of this Zacharias 
application, Messrs. Zacharias, Holloway and Grant were 
agents, and/or employess of the defendant, National Radio 
Company, Inc., AKA National Company, Inc., a Massachusetts 
corporation National Radio Company, Inc., and its predecessor 


and successors are hereinafter referred to collectively as 


National, and the Zacharias application was assigned to 


National." 

That request was admitted. 

MR CARR: I'm trying to make notes, your Honor, 
and I would appreciate if counsel would identify which 
admission he is referring to. 

THE COURT: No. 4. As I understand it. 

MR. GOLDMAN: That is correct. 

THE COURT: I'm still looking in the Court's files 
for these answers but you may continue, if I find them in 
the meantime, I may simply mark them. 

MR GOLDMAN: May I otter, your Honor, a set of 
the answers to look at? 
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THE COURT: I'm sure we can find the official 


MR. GOLDMAN: All right. Next, your Honor, paragraph 
7 of the request for admissions, "On October 3, 1956, Nationa 
conducted a press conference at the Overseas Press Club, 


35 East 39th Street, New York, New York, with respect to 


a product identified as the Atomichron Frequency Standard." 
That is also admitted. 

Paragraph 8 of the request for admissions, "At the 
press conference conducted at the Overseas Press Club on 
October 3, 1956, National demonstrated the Atomichron Frequency 
Standard." 

Next, your Honor, paragraph 22 of the requests 
for admissions, "Specifically more than one year prior to 
the filing date of the Zacharias application, ie prior to 
Octoher 29, 1956, A, Atomichron serial numbers 1 and 2 were 


sold to the U. S. Air Force RAFD under contract number 


ze 
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AF30(635) 3854. 
Subparagraph B, Atomichron serial numbers 2 and 
4 were sold to the. Rureau of Ships under contract number 
NOPSR-72630 (1718). 
MR. SCHREIBER: Your Honor, may I suggest in 
view of the nei piiacian that for purposes of this case the 


patent may be deemed invalid? 
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THF COURT: Well, you see, apparently counsel is 
relying on whatever he thinks the Court can draw from the 
dates considered in juxtaposition with the dates of the 
negotiations involving the sale of the Automichron 
and I would permit him to show us that but I don't see why we 
have to waste time. If I could put my hands on the official 
copy of the requests for admissions, if you will just 
simply give me the numbers that you want -- 

MR. GOLDMAN: I will give vou the numbers, your 
Honor, ves. 

THE COURT: Just state the numbers that vou would 
Lie to have the Court deem part of this trial record. 

MR. GOLDMAN: All right. Your Honor, then, in 
accordance with that request, I would like these further 
numbers to be deemed part of the trial record in this matter. 

Paragraph 22-A through D of the requests for 
admissions and the response thereto. 

Paragraph 34 of the requests admissions, and 
the response thereto. 

Paragraph 35 of the requests f admissions and 
the response thereto. : 

Paragraph 39 of the penuesis admissions and 
the response thereto. 


Paragraph 40 of the requests admissions 
i a 
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and the response thereto. 

Paragraph 46 of the requests and the response 
thereto. 

Paragraph 47 and the response. 

Paragraoh 51 and the response. 

Paragraph 52 of the response. 

And Paragraph 53 of the response. 

THE COURT: All right. 


MR. GOLDMAN: Your Honor, I would now refer to -- 


well, does your Honor deem it unnecessary to refer to 
particular siinulated facts in the pretriai order. 

THE COUPT: Absolutely. The entire pretrial 
order is before me. If I make some rulings or make some 


statements which makes you conclude that I'm not fully 


familiar with it, of course, you may call it to my attention, 


but as far as completing the trial record here, let's 
get the proof in. 

MR. GOLDMAN: All right, your Honor, the 
only other things I would like to do hefore putting on my 
witnesses are to read briefly several admissions from Mr. 
Lerner's denositions taken in this action which I think 
logically belong in the case at this time. 

THE COURT: They are not part of the pretrial orde 


or the admissions? 
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MR. GOLDMAN: ‘They are not. 

THE COURT: You intend to call Mr. Lerner. 

MR. GOLDMAN: I don't intend to call him but I 
believe I can read from his deposition as an admission. 

MR. SCHREIBER: Mr. Lerner will be a witness, 
of course. 

THE COURT: Not as part of the plaintiff's case, 
however. How lore is it? 

MR. GOLEMAN: Not more than five minutes, your 
Honor. 

THE COURT: All right. State the page and line 
number. 

MR. GOLDMAN: ff will. 

Your Honor, I first refer to Lerner's deposition 
Of April 19, 1972, page 73, line 11 to line 16: 

1O Now, Mr. Lerner, were you an officer of 
National Company at the time that it undertook the developmen 
of Atomichron product line? 

‘ Yes. 

"gd What office did you hold? 

"AR Chairman of the board and treasurer." 

Next, your Honor, the Lerner deposition of the 
same date, page 74, line 5 to line 10. 


"oO You were chairman of the board of. directors, you | 
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say, at that time? 
"A Yes. 
"QO Were you also chairman of the executive committee, 
do you know? 
ok Yes." 
THE COURT: Has the original of this been filed and 
docketed? 
MR. GOLDMAN: Your Honor, it has not. The parties 
have waived the filing of the transcript. 


THE COURT: I don't care. Hand it to the clerk. | 


The original ribbon copy. You can keep it until you finish 
With it but it is to be filed. 

MR. GOLDMAN: All right. Your ‘lonor, we shall 
Fite it. 

THE COURT: All ¥Fight. 

MR. GOLDMAN: Your Honor, at this time I have 
no further requests and I will call my first winees. 

THE COURT: Call your witness. 

MR. GOLDMAN: Mr. Martin Bloch. 
MAP T FN BLOC #, called as a witness by 


| 
plaintiff, being first duly sworn, testified as 
follows: 
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DIRECT EXAMINATION 
BY MR. GOLDMAN: 
0 Mr. Bloch, what is vour business? 


A I'm president and chairman of the board of at 


Electronics, Incorporated. 


(9) How long have you been associated with Frequency | 
Electronics? 

A Since the inception of the company in 1961. 

9) Are you a stockholder of Frequency Flectroncis? 

A Yes, I am. 

Q Approximately what percentage of the outstanding 


stock do vou own? 


A 155,000 shares out of 706,000 outstanding. 
(9) Were you the founder of Frequency Electronics, Mr. 
Bloch? 
Yes. 
When was it founded? 
In the latter part of 1961, 
Is Frequency a public corporation? 
76S, Sir, it is. 
When did it become a public corporation? 
Oh, I don't recall the exact date. I think 
sometime in the latter part of 1968. 


(a) Have you alwavs owned at least 29 per cent of the 
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stock of Frequency Electronics, Mr. Ploch? 

A Yes. 

Q Have you always been the largest stockholder of 
Frequency Electronics? 

A To the best of my knowledge. 

19) Can you describe for me what the business of 
Frequency Electronics is? 

A Frequency Electronics makes a series of components, 
instruments and substances for communications, navigation 
and guidance systems. The systems are used for commercial 
satellites, such as Western Union, for guidance computers 
such as the Apollo, and for many of the guidance and control 
systems aboard atomic submarines and aircrafts. 

Q Can you name some of the programs which Frequency 
Flectronics has participated in, defense programs which you 
mention? 

A We are basically a supporter of most of the key 
communication navigation and surveillance programs of the 
United States Navy and Air Force primarily, polarize weapons 
svstem, the Aeqis system,the Fleet Satcon, and the 
GPS global positioning system, which we are presently 
involved in. 

Q Mr. Bloch, are you actively involved in the 


business of Frequency on a day to day basis? 
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Yes, I am. 
Would you describe what your responsibilities are? 
A Basically from the conceptual need of a customer 
to the final execution of the product from taking a look 


at the engineering and scientific advisibility of a given 


product to assigning it to a program manager that will 
execute the day to day detail, and then I remain as a 
technical consultant to this program until the product is 


delivered and accepted by the customer. 


My primary involvement is technical and I try 


to assign all administrative functions to other people. 

1a) Do you have overall supervisory responsibility, 
however, for administrative functions? 

A Yes. 

9) ‘ald you describe briefly to the Court your 
educational background, Mr. Bloch? 


A I am an electronic engineer, and I have »oursued 


studies in atomic physics and mathematics, subsequently, and 
I've been involved in the Frequency and Time Control 
Symposium as a chairman, co-chairman or contributor of 
technical paper since 1957. 

Q Do you have a degree from an institution of higher 
learning? 

A 


i 


,. 2a? 
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(9) What is that degree? 
A I believe it is called Bachelor's of electronic 
enqineering. 
9) Are you a member of any professional societies or 
professional organizations? 
THE COURT: Won't the defendants concede his 
qualifications? 
MR. CARR: Well, sir. Okay. 
THE COURT: . All right. 
(9) Mr. Bloch, did there come a time when you 
had a meeting with representatives of National Radio Company, 
Incorporated? 
A Yes. 
9) When was the first such meeting? 
A It was in May of 1968 in Atlantic City where the 
Frequency and Time Control Annual Symposium is held. 
(9) With whom on behalf of National Radio Company did 
you meet? 
A Frank Oddi, Ray Horner, there were two or three 
other individuals from the- company present. 
THE COURT: When was this? 
THE WITNESS: In May 1968, your Honor. 
@) Mr. Bloch, would you tell the Court what you 


said to Mr: Oddi and what he said to you, Mr. Oddi or 
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Mr. Horner? 
A The conversation was about a six-hour se: on and 

I'll try to give the essence of it. 

We basically discussed the atomic Frequency product 
of the National Radio Company, their very strong and 
almost exclusive patent position that they hold in the 
industry, and their main difficulty that they have experienced 
in marketing the product, that it is a Single product 
outside of their general communication radio systems that 
they were selling, and I expressed that it would be ideally 
suited in a company where frequency and time control products 
is their main goods which is Frequency Flectronics business. 

We only make frequency and time related products. 


9) Did you tell Mr. Oddi that Frequency would be 


product line? 


A Yes. 


(a) Was there any discussion during that meeting, 
Mr. Rloch, of any other companies which were in the market 
of selling Atomichron frequency standards? 

A Yes. Basically there was ene major competitor 


in the field outstanding at that time, and that was 


Hewlett-Packard. 


Q Did vou say anything to Mr. Oddi or to anv of the 
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other National renresentatives concerning the subject of 
HNewlett-Packard's market position in atomic frequency 


standards? 


A Yes, I was thoroughly familiar with their product 
line in the industry, and I questioned Mr. Oddi why Hewlett- 
Packard is allowed to continue with their product line in 
lieu of the strong product line that National had. I was 


informed at that time that there ws a letter or some 


document sent to Hewlett-Packard to stop the manufacture 
of the nroduct. 

@) Was the subject of anv particular natent discussed 
with the National representatives that dav? 


A There is no question in my mind as there is only 


one patent of any value in building the atomic freanency 
standard and that is the one part of the Zacharias Patent. 
9) Did the Zacharias Patent hecome the subject of 


discussions with Mr. Oddi that day or anv of the other 


representatives? 
A With the whole team of National, no auestion about 
it, because right on the face of the Hewlett-Packard 
instrument displays that the Zacharias Patent is being infrinte@ 


upon. That is the second harmonic lock feature and the 


Hewlett-Packard equipment was exhibited at that symposium 


in an adjacent suite. 
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THE COURT: You see, he's asking you what 


the discussion was. 


( 


\j- 


A The discussion was about the Zacharias 


i, 


patent and the key feature of it that allows Newlett- 
Packard to make commercially available the standard 
and take it out from a curiosity in the laboratory. 


Q In discussing Hewlett-Packard's cperation 


and the Zacharias patent, what wus veour discussion 


concerning the relationship between those two? 
A I indicated that I was advised that action is 
heing taken against Newlett-Packard at that time. 


0) You were advised by? 


A By either Frank Oddi or Ray Horner or 


somebody else who was present at that time. I'm not 


sure, 


a 


p 
| i 


MR. SCHREIBER: I must object, your Honor. 
The witness is testifying to a Single conversation 
and now says he was advised. He hasn't indicated when 
or where or by whom. 

THE COURT: My understanding is =~ 

MR. SCHREIBER: There's no prior meeting 


with anybody at National. 


THE COURT: My understanding is this is 


* 


a May, 1968 conversation in Atlantic City where Mr. Oddi, 
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lr. Horner and some other people whom he doesn't remem- 


ber were there. 


MR. SCHREIBER: That's correct. He says 
he was advised. Does he mean then and there. 

THE COURT: You wiil have a chance to 
cross examine. Are you still giving us May, 19682 

THE WITNESS: Yes, that's what my under- 


standing is, vour Honor. 
Q These were conversations at that one meeting 
we have described? | 
A Yes. 
THE COURT: Who told you this, that you 


have just told us? 


THE WITNESS: We were all sitting together 
and it is difficult for me to remember. Theres was 


a general discussion between me and about at least 
three to four people at the National conference. 
Q Do you know what Mr. Oddi and Mr. Horner's 

positionsat National Radio Company were at that time? 

THE COURT: Hasn't that been agreed to 
here? 

MR. GOLDMAN: I believe it has, your Honor. 
I believe for the sake of clarification it might be 


brought out. 


132 


aa 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


Bloch-direct e a 


a 
THE COURT: They were duly authorized, 


as I understand it, that's not an issue here. 
MR. GOLDMAN: Thank you, your Honor. 
THE COURT: All right. 

9 After your discussions with those representa= 
tives in that May, 1968 meeting, Mr. Bloch, did there 
come a time when you met with the defendant Mr. Louis 
Lerner? 

A Yes, I met with Mr. Lerner. 


9) Did vou have more than one meeting with Mr. 


Lerner? 
A Yes, I did. 


9) Referring to the first meeting with Mr. 


Lerner, when was that? 


A Some time within a couple of months of this 


Mav meeting in the summer, either late July, early Auhust, 


= 


some place in that span. 


ben 
~~ 
$ i 


Q Where did you meet with lr. Lerner? 
A’ At Mr. Lerner's office in Manhattan. 
(9) What did you say to Mr. Lerner and what 


did Mr. Lerner say to you in that first meeting in the 


summer of 1968? 


THE COURT: Any others present? 


THE WITNESS: No. Just the two of us, 
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A The basic discussion was centered on 
Frequency's possible desire to purchase the atomic 
product iine from the National Company. I also gave 
MY. 


Lerner a rundown of Frequency Electronics and what 


we are doing in the field, in the frequency and time 


control. 


llr. Lerner expressed the possibility of acquir- 
ing Frequency Electronics, which I indicated was not 
for sale, And Mr. Lerner emphasized the importance 
and a very strong patent position that National holds 
on the atomic frequency product. This is about a 
summation of the discussion. 


(9) Mr. Bloch, was there any discussion in that 


meeting of Hewlett-Packard Corporation? 


A I'm sure Hewlett-Packard, as the main competi- 


tor, was discussed specifically. They were discussed 


as a competitor and why National Company hasn't 


achieved their status in this equipment and why Hewlett- 


Packard is being allowed to con‘inue to manufacture the 
product. 
9) Did you ask Mr. Lerner anything about National's 


activities relative to Hewlett-Packard's position? 


A YES. Mr. Lerner indicated to me that that 


product line and development and marketing has been 
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»~lagued by many changes in personnel and that a clear 


picture never materialized to really do what is 


ee. 


necessary with the product line and with their patent 
position in the industry. 

MR, SCHREIBER: I move to strike as not 
responsive, your Honor. 

THE COURT: Why, because he said"indicateda"? 

MR. SCHREIBER: No, because he's not talking 
about the discussion of what they are doing about the 


patent line. 


THE COURT: I will overrule it. I deny 


the motion. 


a) Mr. Bloch, can you relate the statement 
which you just made which Mr. Lerner mentioned about 
the problems of National to Hewlett Packard in a more 


concise way? - 


a 


A Well, if you would ask a specific question, I'l 
appreciate it. 
THE COURT: Don't tell us what people 
indicated, if you can, just try to give us the substance 
of what thev said. 


THE WITNESS: I'm sorry. Okay. 


THE COURT: People indicate by gesticulating, 
pointing, making faces perhaps, but when they talk, they 
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usually speak, 

(9) What effect, if any, did Mr. Lerner attri- 
bute the National problems as having on the Hewlett-Packard 
situation? 

A Well, basically that National's patent position 
was that strong and with a coercive and continual manage=- 
ment on the program, that thev would produce a very good 
product and would he able to stop Hewlett-Packard from 
marketing theirs. 

Q What was the significance of National's 
problems in dealing with that aspect of the situation? 

A I was quite familiar because I have been 
involved with National's product line -- 

THE COURT: No. Did you ask him in 
words or substance why -- 

THE WITNESS: I'm sorry, your Honor. 

THE COURT: -- why National hadn't estopped 
Hewlett-Packard from manufacturing this product? 

THE WITNESS: Yes. 

THE COURT: What did he say to you? 

THE WITNESS: He said they have been plagued 
by continuous changes in personnel on the project 


from the beginning to this date. There wasn't a coer- 


cive management group that stayed with the product all 
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along so nobody had a clear picture of what action 
needs to be taken. 
THE COURT: He said that prevented them from 
enforcing their patent against Hewlett? 
THE WITNESS: That prevented them from 


taking action earlier. 


THE COURT: Did you believe that? 
THE WITNESS: Why not? 
THE COURT: Go ahead. 
@) Mr. Bloch, after that meeting with Mr. Lerner 


in the summer of 1968 did you have any meetings or 
discussions with any other representatives of National? 

A Yes. We pursued and had a couple of 
meetings and phone conversations exploring the feasibility 
of frequency acquiring the atomic frequency -- the 
atomic line product. 

Q Can you remember the names of any of the 
people you net with after that first meeting with Mr. 
Lerner? 

A Most of the meetings were involved with lr. 
Frank Oddi, Mr. Whitney Drake, Rav Horner, one 
of the technical men, I believe his name was John Over, 
and occasionally with Mr. Sweeney, I believe. 


Q Where were these meetings held? 
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They were held at National Company. 

(9) In the course of those meetings were you 
told anything with respect to National's intentions of 
consummating the sale of the product line? 

A Yes. 

fe) What were you told? 

A That National basically wants to sell the 
product line. 

(@) Was there any mention made during these meet- 
ings of the Zacharias patent? 

A Definitely. 

(9) What was said about it? 

A That the Zacharias patent is the key patent 
in this product line and that there's no question that 
with that patent they can stop Hewlett-Packard from 
marketing the product. 

THE COURT: When and by whom was this? 

THE WITNESS; These conversations, your 
Honor, were conducted at National and most of the time 
Mr. Whitney Drake, their counsel, Mr. Ray Horner and 
Mr.Frank Oddi were present. 

There were also in and out people coming 
in as information was neeeded in the discussion. 


Q Mr. Bloch, can you fix the time reference 
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of these meetings? 

A No. There were quite a few from, I would 
estimate, August through the closing of the contract. 

(9) Were you shown around the plant during these 
meetings, Mr. Bloch? 

A At one of those meetings we went through 
the atomic frequency facility. 

(@) All right. Were there any discussions 
during those meetings about Frequnecy Electronics pur- 


chasing only patents and technology rather than fixed 


assets? 
A Ves. That was our basic interest. 
Q Did you inform National representatives that 


this was what Frequency wished to buy? 

A Yes. 

r@) Can you tell me what the National response 
to that question, to that statement, was? 

A The question was that they will not sell 
the patent alone, that they have decided to go out of 
the product line business and the only wav they will 
make deal is if we buy everything. 

@) Can you remember which of the National repre- 
sentatives said that to you, Mr. Bloch? 


A It was all done this meeting where at least 
? 
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three of these people -- I bel. % that statement 
was made -- I'm sure it was made by either Mr. Ray Horner 
or Frank Oddi. 

Q Ali right. Now, during these meetings 
and your trips to Massachusetts, did you familiarize 


yourself with National's operations? 
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A To the extent of the atomic product line, 


9) Mr. Bloch, when did you first become familiar 


with the Zacharias patent? 
A In detail, at least a year before we entered 
the negotiation with National Companv. 


(9) Were you faniliar with the Zacharias patent 
prior to the closing of the transaction with National 


Radio Company? 
A Yes. 
Q Are you familiar -- 


THE COURT: I don't know what you mean 


* 


by familiar with it. He read of it, heard of it. 
What was your familiarity? 
THE WITNESS: Your Honor, I read it, I studied 
it, I compared the inventions with existing equipment, 
and I have the technical background to be able to evaluate the | 


significance of that invention. 
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THE COURT: All right. 


Go . Mr. Bloch, in fact did you read technical 


manuals on the subject? 
A Yes. 
fa) And did you read the patent itself? 
A Yes. 
MR. GOLDMAN: Your Honor, I think I would 
like to introduce the patent as an exhibit. 


THE COURT: All right. What number 


MR. GOLDMAN: It's Plaintiff's Exhibit 


THE COURT: It will be received in evi-— 


(Plaintiff's Exhibit 48 was received in 
evidence. ) 

MR. CARR: Is that the entire file 
wrapper? 

MR. GOLDMAN: That is only the patent. 

MR. CARR: The patent itself. 

MR. GOLDMAN: I can introduce and would 
like to introduce at this time, for the sake of con- 
venience, the file wrapper, the entire file history of 


the patent. 
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THE COURT: I suggest during your next 
recess you make a list; or perhaps you should go 
at it backwards: anything in the pretrial order that 
yeu don't want to introduce separate ovt and introduce 
the rest. 

MR. GOLDMAN: Your Honor, I think we can 
make it brief, We don't at this time have intention 
to introduce most of the exhibits. 

THE COURT: Introduce what you want and 
it will be done at one time. 

MR. GOLDMAN: That is Plaintiff's 49. 

(Plaintiff's Exhibit 49 was received in 

evidence.) 

(9) Mr. Bloch, could you explain to the court 
in general terms what the Zacharias invention is and 
what it does and how it is used commercially? 

A The atomic frequency standard has been in 
development since early 1947-48, and it stayed as a 
laboratory curiosity as an atomic freauency standard, 
which is the most accurate way commercially now avail- 
able of keeping time, and didn't go out of the laboratory 
because there was no way for the user to know if you 
are on the atomic resonance and if you have the accuracy. 


That one part of Zacharias' patent, the 
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2 detection of the SECOND HARMONIC, has facilitated taking a 
3 laboratory curiosity instrument -- 

4 THE COURT: Which claim number is that? 

5 THE WITNESS: I believe -- 

6 MR, EBENSTEIN: I believe it is 3 and 8, 
7 your Honor. I don't believe the witness would know 

8 that. 

9 THE WITNESS: I think it's 3 and 8. 

10 THE COURT: Go ahead. 

11 A It facilitated taking the instrument from 
2 a laboratory curiosity and putting it in for commercial 


use by observatories and navigational systems aboard 
14 ships because for the first time you not only have an 
15 instrument that makes the most precise time but the 

16 user can tell if it is on lock. And it is a key to 
17 the commercial use of the instrument as the light and 
18 the tell is to a telephone. It just -- it's okay 
19 to have a telephone but if you can't hear when some- 
20 body calls you it can't be commercially utilized. 

21 That is what the SECOND HARMONIC has done to the 
atomic frequency standard. 


23 (9) Are you familiar with commercial products sold 


24 by utilizing the Zachary invention, the SECOND HARMONIC, 


25 Mr. +h? 
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A Yes. AS a matter of fact, to my knowledge, 
every atomic standard that has been built either 
for commercial use or for use for the Bureau of Standards, 
national and international uses the SECOND HARMONIC a 
an indication of lock. 


THE COURT: Is this true as of February 


THE WITNESS: It's true as of today, your 


THE COURT: All right. 
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fe) Do you know whether it was true as of 
that time also, Mr. Bloch? 

A Absolutely. You don't know of any atomic 
frequency standards that have ever been sold that 
didn't utilize the SECOND HARMONIC detector? 

A No. 

9) Now, how does the device of the atomic fre- 
quency standard’ containing this invention compare with 
the accuracy of devices or with the accuracy cf other 
frequency standards that were previously manufactured? 

A Well, all mrevious frequency standards 
were man-made devices and had the inaccuracies of a man- 
made device, and they continuously change as a function 
of time so they cannot be used as an absolute stand- 
ard. 

The cesium beam was the first time and fre- 
quency standard which was absolute because we syn- 
chronized ourselves to the transition of the cesium atom, 
which was, of course, basic in nature, and it does net 
get influenced by man's modifications to the device. 

It became the first absolute standard, which is now 
internationally accepted as scale for frequency and 
time. 


Prior to this the only other absolute 
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standard was the standard of the rotation of the earth 
with respect to the sun, which was almost a standard 
but not as accurate as the atomic standard. 

(9) Mr. Bloch, have you sold the atomic frequency 
Standard as a product of Frequency Electronics? 

A Yes. We made about 20 to 30 instruments 
and sold them. 

‘@) That is after the acquisition from National, 
is that correct? 


A Yes. 


@) And it contained the SECOND NARMONIC in- 


vention? 

A Absolutely. 

@) Mr. Bloch, did there come a time when you 
had a second meeting with Mr. Lerner after that meeting 
of the summer of '68? 

A Yes. I had a second meeting some time be- 
tween the summer and the end of November. I was dealing 
with the veople at National and the deal was just get- 
ting bogged down. They were sitting at our lawyer's 
office, and we both agreed, me and Mr. Gideon Cashman, 
that it would be best if he arranged another meeting 
between me and Mr. Louis Lerner to discuss and to see 


if we can cut through the deal, because in all my 
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negotiations with the National Company personnel it 
was made clear that no deal, no decision will be made 
without Mr. Louis Lerner's approval. 

Q And where was the second meeting with Mr. 
Lerner held? 

A It was held at the offices of Mr. Lerner 
in Manhattan. 


(9) Who was present besides yourself and Mr. 


Lerner? 


x 


A Mr. Gideon Cashman of Pryor & Cashmen. 
Q What did you say to Mr. Lerner and what dia 
he say to you at that second meeting? 
A Basically that second meeting was short 
and pretty vague to me. 
THE COURT: Just tell us what was said? 
THE WITNESS: I don't remember, your Iionor. 
We just discussed how we can consummate a deal nore 
expeditiously. That was the essence of the discus- 
sion. 
9 Do you remember if there was any discussion 
of price at that meeting? 
A Yes. We discussed the price to the tune 
approximately $700,000 to purchase the device. 


(9) Did you discuss with Mr. Lerner at that 
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meeting anvthing concerning the Zacharias patent? 

A I don't recall. 

Q Did you discuss with Mr. Lerner anything 
concerning a potential patent infringement which 
Prequency Electronics would bring against Hewlett- 
Packard after it purchased the product line? 

A I discussed it with Mr. Lerner. I don't 
remember if it was on the second or on the third meeting 
that we met. 

0 Well, whenever it might have been, what was 


the discussion on that subject? 


A Well, basically that part of the agree- 


ment, when Mr. Lerner indicated, and also Mr. Frank Oddi, 
that the action that they have already started, and 
Frequency will continue, the success of stopping Hewlett- 
Packard's manufacturing or the collecting of a royalty 

on a licensing engagement would be shared between 
Frequency and National Company. 

9) Mr. Bloch, you said something about the 
action already started, Was it your understanding 
before the consummation of the transaction that 
National Radio Company had actually sued Hewlett- 
Packard? 


A I don’t know what you mean by sued but it 
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was my clear understanding, both from the meeting in 
Atlantic City and the subsequent meeting at National 


Company, that a letter was sent by National Company 


| 
to Newlett-Packard to ask them to stop the manufacturing 
| 


| 
é | of the equipment because they are infringing on the Zacharias 
: patent. 
8 e) Yes. When I talked about an action, I 
a 9 | am talking about if there had actually commenced a formal 
a 10 | court proceeding. 
11 A Yes. 
& 12 9 It was your understanding that they had -- 
. 4 13 A It was my understanding that this has been 
14 initiated b: National Company against Newlett-Packard. 
| 15 MR. SCHREIBER: Your Honor, may I ask who 
i 16 told him this and when? 
17 THE COURT: You will have a chance to 
: 18 cross examine. Of course the question is objection- 
: : 19 able. Ne was asked what they said to him that gave 
| 20 rise to this understanding and how did he reach this 
| 21 understanding. 
i 22 | fe) Mr. Bloch, I adopt the cour's series of 
a 23 questions ees I would ask you to state again who told 
E 2A you about an action -- 
: 25 THE COURT: A lawsuit? 
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a) -- or a lawsuit being brought against Hewlett- 
Packard. 

A I first was told by either Mr. Frank Oddi 
or Ray Horner at Atlantic Citv and I subsequently was 
told or saw a letter, and I can't be sure of that, on 
one of the visits, the National Company, at which 
Mr.Whitney Drake, Ray Horner and Frank Oddi were present, 
that a letter was sent to stop the manufacturing of the 
equipment. 

‘@) Well, tir. Bloch, I want to clarify this 
question of a letter being sent as opposed to a lawsuit 
being started. 

Did you learn from anvone at National during 
the period before the agreement was signed that a lawsuit 
was started as opposed to a letter being sent? 

A No. I was specificallv told that a 
letter was sent to stop the manufacturing of the equip- 
ment. 

9 And nobody told you that a lawsuit had yet 
been started? 

A No. 

Q Now you say during that second meeting or 
during one of the meetings with Mr. Lerner you did 


discuss this question of Frequency [lectronics taking 
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over or starting its own lawsuit after the deal, is 
that correct? 

A Yes,"continuing with the action" is the exact 
words used. 

(9) And in fact is there a provision in the 
purchase and sale agreement, Plaintiff's Exhibit 1, which 
accords with your understanding of what was to happen 
after the deal was closed? 

A It's quite clear in my mind. We were 


going to share 50-50 in all our proceeds. 


(a) And would you just briefly identifv for the 


court what provision of the agreement it is? 
THE COURT: You can call my attention to 
it. Put the agreement in evidence. 
MR. GOLDMAN: The agreement is in, your 
Honor. 
A I don't remember which particular paragraph? 
THE COURT: If it's in evidence I 
don't need testimonv. 
MR. GOLDMAN: It's paragraph 8 of the 
agreement. 
A NCR cause of action, 
@) Now, Mr. Bloch, after vour second meeting 


with Mr. Lerner, did you have occasion to go to 
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National Radio Company's plant in Massachusetts again? 
A Yes, quite a few times. 
9) And did you go to National's plant some time 
in November of 1968? 
A Yes, 
O And did you have meetings and discussions 
with representatives of National? 
A Yes. 
THE COURT: Where is this plant located? 
THE WITNESS: It's either Malden or Melrose, 


Massachusetts. 


(@) And can you tell me which representatives 
of National you met with? 

A In all cases, with Nr. Whitney Drake, Ray 
Horner, most of the timé Mr. Frank Oddi was present, 
and a few other people kept on waltzing in and out of 
all of those meetings. 

‘e) Did the subject of the Sacharias patent and 
Hewlett-Packard's activities come up in those meetings? 

A Yes, 

9) And in particular, at a meeting about Noven- 
ber of ‘68? 

A In Early November, right. 


‘@) And what did you say to National's repre- 


«on 
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sentatives and what did they say to you concernina 
that subject of Hewlett-Packard? 

A I asked that the file be turned over to 
Frequency Electronics so we can prepare ourselves and 
be more familiar with it because at the present time 
we plan to consummate a deal some time hefore the end 


of the vear. That was in 1968, 


And I was told that it is qoing to he for- 


warded to me but I never received it. 

Q Now, you referred to a file, Was there 
any particular document that was referred to or mentioned 
by National representatives as being part of this filed 
material which would be sent to you? 

A The specific document of great interest to 
me was that letter to Hewlett Packard. 

(@) Now, vou say that letter to Hewlett-Packard. 
Would you describe which letter it is that you were told 
about? 

A The letter that I was told of, or physically 
saw, and T reallv can't recollect, said for Hewlett- 
Packard to cease and desist the manufacturing of their 
atomic frequency apparatus. 

0 And do you have a recollection of being told 
at the present time that any particular patent was men- 
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tioned in that cease-and-desist letter? 


A In all of the conversation it was clear that 
the kev natent to give anybody an advantageous position 


in the industry was the Zacharias patent. 


I méan one position of the Zacharias patent. 


(9) That is the one you described as the “ECOND 
HARMONIC? 

A Yes. 

a) Did you ask them if they had received any 


response to this cease-and-desist letter which was sun- 
posed to have been sent to you? 

A Yes. I didn't get a clear answer that 
it's being handled and they don't know any of the de- 
tails and they will make the details available upon the 
conclusion of the purchase when they turn over all the 
files and drawings on Atomichron. 

Q Now, Mr. Block, after the meeting at which 
reference was made to that letter did you have ancther, 
which would be a third meeting, with Mr. Lerner? 

A ves. I came back to New York and was verv 
leery about two aspects. No. 1, that the information 
doesn't flow freely to Frequency Electronics, and that 
I cannot see the advisability of what is happening in 
that Zacharias patent infringement, and I called Iir. 
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Lerner and arranged a meeting for sone time late in 
November or early December. 
9 You arranged a meeting ~ith Mr. Lerner? 
A Yes. 
Did you call him on the telephone? 
Yes, I did. 
(9) What did you tell him on the telephone? 
A Exactly that I feel leerv about the patent 
position and having clear visibility of information 
to Frequency Electronics, that we should meet to resolve 
it so we can proceed with the deal. 
9 In fact, you then proceeded to meet with 
Mr. Lerner? 
A Yes. There was a meeting some time towards 
» end of November or early December. 


fa) Where was that meeting held? 


A At Mr. Lerner's office, again in Manhattan. 


fe) And was anvone present besides vourself 


Mr. Lerner? 

A Yes. tie’. Frank Oddi was also present at 
time. 

c@) And what did you say to Mr. Lerner and to 
Oddi and what did they say to vou at that meeting? 


A I expressed mv reservations ahout the free 
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flow of documents of Frequency since we were in the last 


stages of hammering out the deal, and that I am very 


a* 


concerned about the patent position. Is there 
anything that National is trving to hide,because thev 
are restricting that flow of information to Frequency 


Electronics. 


fa) And what did Mr. Lerner or Mr. Oddi sav or 


A Either Mr. Lerner or Mr. Oddi, during that 
meeting -- by the way, the fixing of the meeting and 


the date, it was set for a time when Mr. Nddi would 


be in New York for one of the monthly executive meetings 


anyway, as comes back to my recollection. That's why 
the date was set, 

I was handed a memorandum prepared by the 
patent attorney outlining the strength of National's 
patent position. 

‘@) Mr. Block, I hand you Plaintiff's Exhibit 
46 and I ask vou if this is a copy of the memorandum 
that you received. 

A is what was handed to me at 
that meeting. 


THI COURT: Are you offering it? 


4 


aw 


MR. GOLDMAN: Yes, your Honor. 
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(Plaintiff's Exhibit 46 was received in 

evidence. ) 

THE COURT: Any objection? 

MR. SCHREIBER: I do, your Honor. 

THE COURT: State your objectic., 

MR. SCHREIBER: He hasn't said who gave 
it to hin, 

MR. GOLDMAN: He has, sir. 

THE COURT: I understood him to say it 
was qiven to him either by Mr. Oddi or Mr. Lerner, and 
that if Mr. Oddi gave it to him it was at a meeting where 
Mr. Lerner was present. 

Is that correct? 

THE WITNESS: Yes, your Honor. 

-MR. SCHREIBER: I will not object to the 
document at this time. 


THE COURT: It will be received in evidence. 
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0 Now, Mr. Bloch, what did you do after you 


got that memorandum? 


A I read it because I was very worried -- 
THE COURT: Just tell us what vou did. 
A I read it. I discussed it, and I was very 


much relieved that they have done a great deal of 
homework in outlining their patent position by their 
patent attorneys. 

a) Mr. Bloch, after that meeting with Mr. Lerner 
and receiving that memorandum, and reading that memoran- 
dum, did vou authorize Frequency Electronics to execute 
the purchase and sale agreement, Plaintiff's Exhibit 17 

A I recommended to the board of directors to 


approve, to proceed with the purchase of -- 


(9) Did the board approve it? 
A Yes, it did, 
9) And in fact the purchase and sale agreement 


was signed, is that correct? 

A Yes, I believe on February 3, 1969, 

(a) Would Frequency have consummated the purchase 
and sale agreenent, would it have purchased the Atomi- 
chron line from National, had you known that the 
Zacharias patent was null and void? 


MR. SCHREIBER: Objection, vour Honor. 
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MR. GOLDMAN: Your Honor, I think it is 
verv material. We have to show, I believe ~- 

THE COURT: You have to sho facts which 


would permit the court to draw that inference, don't 


you? Isn't that the final question in this case? 


MR. GOLDMAN: Obviously the determination 


is for vour Honor, but I think that the plaintiff's 


reliance -- 


THE COURT: He can tell us whether he was 
relying on anything ana, if what, or what he would 
have done if he would have known otherwise, I think 
that is asking him the ultimate question, isn't it, which 


after July lst you can do here? 


(9) Mr. Bloch, did- you rely on that memorandum, 


Plaintiff's Exhibit 49, in recommending to the board -- 


THE COURT: 4G. 
MR. GOLDMAN: 46. Excuse me, 
(a) -~ in recommending to the board that it 


approve the purchase and sale transaction. 


A Basically, one main asnect of the memorandun, 
and that is the Zacharias patent and Hewlett-Packard's 
infringement. Without that particular patent protection, 
Frequency could in no way successfully compete against 
a company like Hewlett-Packard. That is approximately 
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100 times our size. 

THE COURT s+ This device vou- made that you 
said you had sold 20 or 30 of, is that the same de- 
vice which Hewlett-Packard is ma!::.ng? 

THE WITNESS: Similar, your Honor. The 
Same technoloqgv but a different packaqe., It used a 
cesium beam atomic resonance, and it used a SECOND 
HARMONIC block. 

THE COURT: What is the end use of vour 
product? 

THE WITNESS: The same as Hewlett-Packard's: 
for radio, astronomy and naviaation ahoard ships. 

THE COURT: How did vour product differ 
from Hewlett's? 

THE WITNESS: It was smaller in size, more 
compact, aad used a citcuitrv of a later nature, be-=- 
cause developed their product in 1963 ana 1964 and 
we developed cur product in 1969, basically with new 
components and modular sonstruction which we considered 
was of major importance for industrial use and mainten- 
ance of the equipment. 

(@) Mr. Bloch, do you recognize the name of 
Clarence Liyon? 


A Yes. 
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oe Clarence Lyon, who handled the basic patent originally, 
23 I believe. 

% fa) Did vou ask Mr, Lyon to represent Frequency 
5 Electronics? 
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. 2 fe) Did you know who Mr. Lvon was at or 
; ' 3 about February 3, 1969? 
4 A Yes. 
‘ 5 Oo Who was he? 
] 6 A He was a member of the firm that did most 
i 7 of the patent work for National Comnanv, 
: 8 (a) Did vou call Mr. Lvon on the telephone some 
a 9 time after February 3, 1969? 
‘ 10 A Yes. 
1] 9 Anproximately when? 
; 12 A I would estimate it within three to four 
; 5 13 months after the purchase. 
| 14 0 What did you say to Mr, Lvon? 
: 15 A I wanted him to pursue the action against 
f 16 Newlett Packard since it was clear to me from my own ‘ 
| 17 examination, and by the people at National, that thev 
E 18 were the people most familiar with the case and with 
q E 19 the patent. 
20 ra) When vou say "they," whom do vou mean? 
] 21 A Mr. Clarence Lyon's firm, snecificallvy ir. 
E 
ww 
L 
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A Yes. 

0 What did he say? 

A He said he would be hapny to if there is 
no objection from the National Comnany, and he got back 
to me verv shortly and said that he has their blessing 
and proceeded to pursue the Hewlett-Packard matter. 

n And in fact did you retain “Ir. Lyon at some 
time, or his firm, to bring an action against Hewlett- 
Packard Corporation? 

A Yes. I think the actual retainer was done 
through the firm of Pryor, Cashman, 

fa) What did vou first tell Mr. Lvon to do 
after he agreed to work for you? 

A To take a summary of what has been done 
against llewlett-Packard in the past, to take a look at. 
the file and the exact specificality of the infrinqe- 
ment and to do what's necessary to either stop Hewlett- 
Packard from manufacturing or to work out a license 
agreement. 

ca) In fact, did you authorize ‘tr. Lvon to write 


a letter to Hewlett-Packard so stating? 


A Through your firm, through the firm of Prvor, 
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sent? 


A It took some time but it was eventvally 
sent, yes. 

@) And were vou advised that a response had 
been received back fron Hewlett-Packard? 

A Ves. I was advised some time in Septen- 
ber or October of 1970 of a resnonse fron Hewlett-Packard 
and suhsequently obtained a conv either through "Mr. 

Lyon or through Mr. Gideon Cashman at Prvor, Cashman. 

a) What was the substance of the HNewlett- 
Packard response, if vou can remember it? 

A It was simply to the noint. The patent 
is not valid due to prior use and sale of the eauip-= 
ment. 

(@) Do you remember if the response referred 
to the Overseas Press Club meeting? 

A Yes, and to the sale of the equipment to 
the Naval Research Laboratory and to the Air Force. 

(9) After you were advised of the Newlett-Packard 


response did you ask Mr. Lyon to do anvthing more? 


A Yes. 
(9) What did vou ask him to do? 
A I asked him to make absolutely sure and to 


write me a final understanding of our patent position 
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on this kev patent because we had to make some major 
decisions based on the validity or nonvalidity of this 
patent. 

Mr. Lyon said that he would do that, he 
went through a search of their files and whatever else 
is necessary, "I'm not clear on the details, and got 
a letter from him some time around the middle of March, 
1971 stating that to the best cof his appraisal Hewlett- 
Packard is right and the patent is not valid. 

ia) For the reason? 
A Of prior use and sale. 
THE COURT: You were informed of this in 


March of '71? 


THE WITNESS: Yes, I believe March 17th, 
to be exact. 
MR. SCHREIBER: Your Honor, the letter 
is here and speaks for itself. I move to strike it. 
THE COURT: I understood there was an ob- 


jection to the letter. The letter has not yet been 


offered. 


MR. SCHREIBER: The Clarence Lyon opinion. 
THE COURT: Which number is that? Which 


letter is that? 


MR. GOLDMAN: That is 47, your Honor. 
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THE COURT: You see, as I understand fron 
the pretrial order, there is an objection to that and 
it has not vet heen offered, The onlv thing I would 
take it for would be the date. 


MR. GOLDMAN: Your Honor, I don't think 


it is necessary really. The date is stipulated. 


THE COURT: The witness has said that he 
learned on March, 17, 1971 that Hewlett-Packard 
had rejected it. 

MR. SCHREIBER: Would you just put that 
date in the record, please? 

MR. GOLDMAN: Mareh 17, 1971. 

THE COURT: All right. 
BY MR. GOLDMAN: 

(@) Now, after Mr. Lyon evaluated the Hewlett- 
Packard position and came back with its conclusion 
that they were correct, what did vou do, Mr. Bloch? 

A Well, viewing the importance of such a 
discovery -- 

THE COURT: Please don't make a speech, 
THF WITNESS: I'm sorrv, your Honor. 

A I hired another patent attorney to make 

absolutely sure that Mr. Lyon's conclusion wasdefinite 


and I at that time engaged the firm of Amster & Rothstein, 
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gave them all the files and the investigation of articles 
that we had done at Prequency Electronics so thev can 
have a good way of evaluating or confirming or contra- 
dicting lr. Lyon's decision. 

9) Did Amster & Rothstein at some point reach 
a conclusion as to Mr. Lyon's evaluatin and, in fact, 
Hewlett-Packard's position? 

A Ves. I was told by Mr. Mort Amster some 
time in the middle of April, 1971, and he said that 
he has, without anv question, confirmed Hewlett= 
Packard's and Mr. Lyon's position that the patent is not 
valid due to rrior use and sale. 

a) Now, after that, ‘ir. Bloch, did vou make 
a recommendation to the board of directors of Prequency 
Electronics in about Nay, 1971 concerning Frequency's 
Atomichron operations? 

A Yes. 

9) What was your recommendation? 

A That: without patent protection we must cease 
any further manufacturing of the atomic clock and dis- 
continue all the work. 

fa) Now, Mr. Bloch, can vou tell the court, 
nlease, what the factors were that went into your recofn- 
mendation? 
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2 THE COURT: Before vou get to that, when 
? ; 3 did he make his last payment? 
Ed 4 MR. GOLDMAN: The last nayment on the note, 
5 vour Honor, 
a 6 THE COURT? Yes. 
| 7 MR. GOLDMAN: The last payment on the: 
: 8 note was made Februarv 3, 1971. 
i 9 TIlE COURT: The March 3rd pavment was 
| 10 not made. 
; ll MR. GOLDMAN: There was no March lst 
| 12 nayment, your Honor. There were annual pavments. 
i 13 THE COURT: Oh, I see. 
14 MR. GOLDMAN: Thev were due on February 
| 15 3rd of each vear. 
E 16 THE COURT: ‘ All right, go ahead, 
17 THE WITNESS: I remember the question. 
| 18 A There were many factors that went into making 
5 E 19 my recommendation and decision. We at that time 
20 exhausted the first manufacturing of the cesium beam 
y 21 too. You have to manufacture this in lots of 20 or 
: 22 30. And we had to commit a significant amount of 
~~) 23 additional funds in the vicinity of a quarter of a million 
u 2A dollars to make the next 30 apparatuses. 
q 25 With the discovery that we don't have patents, 
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natent protection, and that we cannot either stop 
Hewlett-Packard or get royalties from them, which we 
counted on from the initial composition, and with the 
cash flow problems being verv tight at Frequency 
Electronics, I made the recommendation that this was 
the best for the comnany. We cannot risk at this 
time the figure of the company without this patent pro- 
tection and we have to channel our reosurces to actually 
tive us survivabilitv in our high-technology field. 

9 In fact, did the hoard of directors of 
Frequency vote to terminate the Atomichron product 
line? 

A Yes. 

a) Now, Mr. Block, did vou advise your attorneys 
to do anvthing further after that? 


A (No response. ) 


ca That is going hack to “Mr. Amster's opinion 


to vou in April that the patent was void, and your 
termination of operations in Mav. What happened afger 
that? 

A I asked Mr. Amster to write a summary menoran- 
dum so I would have it for my record and this was 
delivered to me subsecuentlv, within a short period of 
time. 
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2 9 And you authorized vour attornevs to pro- 
a ceed to institute an action, is that correct? 
4 A I believe it followed subsequent to that 
5 memorandum, ves. 
6 (9) Now, Mr. Bloch, do vou know what the amount 
7 of the writeoff of Frequency's loss due to Atonichron 
8 operations was? 
9 A Approximately 2.1 million. 
10 fa) ‘Mr. Bloch,-do vou know how many Hewlett- 
ll Packard frequency standards have been sold? 
12 A I have a good count until about February 
13 of 1975 and it is in excess of 1700. 
14 THE COURT: 1700? 
15 | THE WITNESS: Yes, sir. 
16 a) And that covers what period of time, Mr. 
17 Bloch? 
18 A ‘63 to February of '75, 
19 '@) So that from 1963 to February of '75 there 
20 were approximately 1700 Atomichrons sold by Hewlett- 
21 Packard? 
22 A ves. 
23 fe) To your knowledge, thev all incorporated 
2A the SECOND HARMONIC invention? 
25 A Absolutely, I have nersonallv examined 
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all the three models that Hewlett-Packard manufactures 
and vou can see right on the face of the equipment 
where the SECOND HARMONIC block is the kev feature of 
that instrument to show that it is oneratind. 

0) Now, Mr. Bloch, you said that Hewlett-Packard 
has sold 1700, approximately, such products. What 
is the basis for vour knowledge of that? 

A Well, I have seen a lot of them, and also 
it is customary in the high-precision frequency and high- 
control industrv, and also the procedures of government 
and high-precision users to serialize the equipment in 
one of two wavs; either to serialize and give the 
date of manufacture or to serialize them by nodel 
numbers from 1 up to the final model of the manufacturer, 
and I have personally kept track of the three models 
that Hewlett-Packard manufactured: the Model 5060A, 


of which the last serial number, before thev discontinued, 


was 713; Model No. 5061A, of which I worked on equipment 


at the Naval Research Laboratorv on serial No. 

888 and we are now being delivered, for some of our 
experiments, serial No. 924; and on Model 5062C, which 
is an airborne version, serial No. 51 was in February 
delivered to the Naval Research Laboratorv for their 


global positioning svsten, The abbreviation is GPs, 
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@) You testified to this identification by serial 
number reference, Mr. Bloch. Would you tell the Court why 
this is done? 

A This is -- 

THF COURT: If it is commonplace, it doesn't 
really matter why, does it? 

MR. GOLDMAN: In case there was a question. 

THF COURT: How many of those were manufactured 
prior to 1969, the winter of '69? 

MR. GOLDMAN: Your Honor, there was an assignment, 
as you know, in the agreement of infringement rights for 
prior infringement. 

THE COURT: All right. 

THE WITNESS: For your Honor's information, I would 
estimate about 600 of them. 

Q Mr. Bloch, does Frequency follow this same procedur 
with identification of its products? 

A Yes. 

0 Do you know the cu-rent sales price of the 
current Hewlett-Packard frequency standard? 

A Yes. 

Q Would you tell us what it is? 

A They are making again the 19 -- the fifth 
model, 5060A has been discontinued and replaced by 
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model 5061, which sells for $18,950 without any of their 
option, the basic equipment. And the model 5062C, which 
is the airborne version, sells for $16,850. 

Q Do you have knowledge, Mr. Bloch, of the price 
range of Hewlett-Packard's frequency standards beqinning in 
approximately 1963 when you testified they started marketing 
the product? 

A Yes. I have kept track through the time of this 
equipment because it was such a parallel frequency standard 
to our own product line, and they varied with very few 
exceptions between 15 and $22,000 per equinment. 

Q Even as far back as 1963? 

A They were more expensive in 1963. 

Q Mr. Sleek, have you ever been involved in 
negotiations for patent royalties on frequency related 
devices? 

A On instruments for frequency measurement, yes, both 
as my position as chief engineer of Bulova Watch Company, 


and at Frequency Electronics. 


Q About how many such negotiations were you involved 


Many. 
(9) Is there a normal range for royalties payable on 


licenses for such a product as the Atomichron frequency 
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standard? 

A Yes, Five to ten per cent depending on the 
importance of the invention. As a matter of fact, that's the 
exact royalty we agreed to pay National Company on the 
sale of their Atomichron, five per cent. 

@) Given the importance, as you have described +c. 
Mr. Bloch, of the Zacharias Patent, what would have been 
a reasonable license for Frequency Electronics to have 
received from the Hewlett-Packard for giving it a license 
in connection with the SECOND HARMONIC jevice? 

MR. SCHREIBER: I will object to that. 

THE COURT: It doesn't appear on this record 
whether there are other patents which are licensed in 
connection with this device. Is that an assumption made in 
your question, that there are no other patents concerned in 


Hewlett-Packard's device? 


MR. GOLDMAN: That there are no other patents as 


to which Hewlett-Packard would be alleged to have infringed? 
That is our assumption. 

THE COURT: As to which they must pay a royalty 
or their equivalent? 

MR. GOLDMAN: That is correct, your Honor. 

THE COURT: If that is the contention, you better 


bring it out, if this witness knows. 
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Q Mr. Bloch, do you know? 
A Yes, your Honor. There are no other patents that 
Hewlett-Packard has to pav any rovalties on this 
equipment. 

THE COURT: I will overrule the obiection. 

MR. GOLDMAN: I'm sorry, your Honor? 

THE COURT: I will overrule the objection in 
that case. 

THE WITNESS: Then it would be customary for us 
to ask ten and to settle for five per cent of the full 
equipment selling price. 

THE COURT: How much of that would you have to pay | 


the vendors? 


} 


THE WITNESS: We had an agreement with Zacharias to) 
pay him a royalty based on sales and I don't recall, your 
Honor, the exact royalty, but when we bcught the equipment 
from National, the Zacharias payment of royalty was going to 
continue by Frequency Electronics. 

THE COURT: So that would come out of the five 
per cent? 

THE WITNESS: Yes, I believe it was either one or 


two per cent to the inventor. I believe it was one. It is 


a record. It is part of our records. 


MR. GOLDMAN: I have no further questions of Mr. 
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Bloch, your Honor. 
THE COURT: All right. You may cross examine. 
MR. SCHREIBER: May I have just five minutes, 
your Honor? 
THE COURT: We will have a five minute recess. 
(Recess.) 
CROSS EXAMINATION 
BY MR. SCHREIBER: 
@) Mr. Bloch, I believe that you said that you had 
been studying the Zacharias Patent for about a year before 
that Atlantic City meeting. 


A Yes. 


Q You had received a copy of the patent prior to 


that time? 
A Thad it. . 
.@) Do you remember where you got it? 
A Yes. We were considering -- 
THE COURT: No, just where. Just answer the 
question. Where did you get it? 
THE WITNESS: I don't remember exactly, your 
Honor. It was given to me -- 
THE COURT: Did you get it from these defendants? 
THE WITNESS: No, no. 


Where did you get it? 
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A I believe it was obtained for me by Noel Clark, one 
of the people ~-- an ex-employee of National Company at that 
time. 
Q Did you ever ask Clarence Lyon for a copy of that 
Zacharias Patent? 
A Not at that time. 


0 At any time. 


A I might have. Either Mr. Lyon or Mr. Whitney Drake 


either one. 

Q Is it not a fact that Mr. Clarence Lyon sent you 
a copy of that Zacharias Patent during the time you were 
negotiating to buy the Atomichron patent line? 

A I have gotten some patents. I believe they came 
to me through Mr. Whitney Drake. 

10] I'm not speaking of some patents, Mr. Bloch, I'm 
talking of the Zacharias Patent. Didn't you on the telephone 
request Mr. Lyon to send you a copy of the Zacharias Patent? 

A It is quite possible. 

MR. GOLDMAN: At what time? 

Q During the period of the negotiations for 
the Atomichron line. 

A Mr. Schreiber, I got no direct mailing from 
Clarence Lyon. If I requested it, I'm sure that it came 
through Whitney Drake at National Comnany. 
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9 Did vou by telephone recuest Clarence Lyon 
to send vou a copy of the Zacharias patent at the time 
you were neqotiating for the Atomichron line? 

A Probably. 

fa) Why did vou aad another conv if you had 
one and had been studving it for a vear hefore the May, 
1968 meeting? 

A Because that was a vear before and I 
couldn't locate it. 

(9) But vou are sure vou had one a vear before 
May, 1968? 

A I saw a vear before a patent, ves. 

fe) You saw it and had it and studied it? 

A Yes. 

(9) But then you misplaced and you got another 
copy from Clarence Lyon? 

A No. You are paraphrasing me, lir. Schreiber. 
I requested a copy from Clarence Lyon with Whitney Drake's 
permission. I got no mailings from Clarence Lvon 
directlv at all. 

(9) I didn't ask you whether vou got your mailings 
directly, Mz. Bloch. I asked you ifyou requested a 
copy from Clarence Lyon. 

A That is not what vou said, Mr. Schreiber. 
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THE COURT: Don't arque, please. Just 
answer the question. 
A Yes, I requested it. 
(9) Let's get back to the May, 1968 meeting at 
Atlantic Citv. What convention was that? 


A That's the Frequency and Time Control Svmno- 


Was Hewlett-Packard represented there? 
Yes. 
Did they show their device there? 
Yes. 
Did vou see their device there? 
A Yes. 
‘@) Did Mr. Horner accompany vou in looking at 
the Hewlett-Packard device? 
A I don't recall. I don’t think so. 
9 ‘You said you met with Mr. Oddi and Mr. Horner 
and several others at Atlantic City? 
A Yes. 
0 Do you recall that quite definitely? 
A I recall Mr. Oddi -- I would stake my life 
on He. Oddi. I had long discussions with hin. 
f@) Now, you testified under oath a little while 
ago, ir. Block, that vou met with Mr. Oddi, Mr. Horner 
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and two or three others in May, 1968. Is that still 
your recollection? 

A Yes. 

a) Where did vou meet with them? 

A The National Company had a hospitality 
suite at, 1 believe it was, the Shelbourne Hotel in 
Atlantic City. 

a) At the Shelbourne Hotel. Mr. Oddi and 
Mr. Horner and two or three others from National Company 
were there? 

A Yes. 

D7 Tell me what Mr. Oddi said to you there at 
that meeting? 

A I had testified, Mr. Schreiber, that the 
discussion was in a group discussion that went on for 
approximately six hours. 

fa) About six hours, in the hospitality suite? 

Yes. 


Between what hours of these six hours, at 


It was in late afternoon and into night. 
Did you break for dinner? 

I don't believe so. 

Was Mr. Oddi there throughout that six- or 
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eight-hour discussion? 


A To the best of mv recollection, most of the 


oO And Mr. Horne> too? 


A All of the people from National were there, 


in or out, on an intermittentmost basis. I would give 


an estimate that 90 per cent, everybody was present in 


the room. 
MR. SCHREIBER: May I ask the question 
be read back to the witnesss? 
THE COURT: No. Frame another cuestion. 


Was Mr. Horner there throughout that meet- 


A I don'r recall. I didn't watch every in- 
dividual there. Like I said, there were four or five 
people from National Company present there at various 
times, 

ra) Mr. Horner was there through much of the 
meeting? 

A I believe so. 

fa) Can you tell me anything that Mr. Horner 
said to vou in Atlantic City, May, 1968? 

A I could tell vou what was discussed in 
unison, not what each specific individual indicated. 
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(9) I would like to know what was discussed in 


the presence of Mr. Horner at that time, 


(eo = 


' 
. 


A Could you please -- 

9) What was discussed in this groun of people 
while Mr. Horner was present? 

A The discussion was on National's packing 
position, the description of the apparatus and that 
they have stopped -- that they have sent a letter or 
a document to Hewlett-Packard to ston the manufacturing, 
because one of the key discussions was the competitive 
position in the industry and where lewlett-Packard 
stood primarilv as the prime competitor of the equip- 
ment. 


(al Do you recall anvthing that Mr. Horner said? 


A No. I have very vague familiarity with 
Mr. Horner. I have never met hin before that time 
and a few times subsequent to’ that. 

9) Do you know when Mr. Horner was first emploved Vv 
National Coimnany? 

A I haven't got the vaguest idea, sir. 


(a) We will come back to that, Mr. Bloch. 


THE COURT: Don't make speeches for the 


record. Ask another question. 


MR, SCHREIBER: All right, sir. 
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9) At this first meeting with lr. Lerner that 
took place in his office, how did that come shout. Mr. 
Bloch? 

A I believe the meeting was arranged by Gideon 
Cashman for me. 


9) Was Gideon Cashman then attorney for Fre- 


firm was, not Mr. Cashman. 
his firm was? 

A Yes. 

a) Do vou know whether Mr. Cashman or his firm 
represented MR. Lerner or any of Mr. Lerner's companies 
at that time? 

MR. GOLDMAN: Your Honor, we will stipulate -- 
THE COURT Overruled. 
MR. GOLDMAN: We will stipulate that Mr. 
Cashman's firm had done some work for a company bv the 
name of Official Industries of which we understand Mr. 
Lerner was a stockholder. 
THE COURT: The question was whether he 
knew. 
Did you know that? 


THE WITNESS; I'm not sure, your Honor. 


I did by the second meeting. 
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(a) Did Mr. Lerner tell you what his back- 
ground in the patents was at that first meeting? 
A No, 


(9) Did you ask him whether he knew anything 


about patents or the legal or engineering end of the 


patents? 

A No. Ye talked quite knowledgeably about 
the -- National's product line. 

fa) About National's product line or about 
patents? 

A About National product lines and their patent 
position on Atomichron,. 

QO What did he say nie oeis ahout the National 
Company's position, patent position, in the Atomichron 
line? 

A That thev have a very strong position and 
the reason they haven't stopped Hewlett-Packard from 
manufacturing is because the project has been plaged 
by poor and changing management. 

(e) Who first mentioned that Hewlett-Packard 
was doing anvthing that would impinge unon the patent 
position of National? 

A At the meeting with Mr. Lerner? 


ca) Yes. 
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A I don't recall. It could have heen me 
or Mr. Lerner. I have no recollection. 

f9) Did you know at that time whether or not 
Newlect-Packard was producing atomic frequency standards? 

A Could you please repeat that. 

(9) Did vou know at the time of vour first 
meeting with Mr. Lerner whether Hewlett-Packard was pro- 
ducing a product competitive with the Atomichron? 

A Yes, 

9) How long had vou known that? 

A Definitely since 1965, 

fa) At that time didyou know how many they had 
been producing? 

A I had a rough idea, ves. 

What was that rough idea? 

A Between five and six hundred equipments 
have been delivered until that date. 

9 Did you know at that time how many National 
Company had delivered up to that date? 

A No. 

0 Did you ask Mr. Lerner? 

A I don't believe I did. 

9 Did you know which was the larger producer 
and distributor of these standards? 
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Yes. 
Which was it? 
Hewlett-Packard. 
Newlett-Packard? 
A Yes, 
0 Have you any idea at that time the pronor- 
tion between the production of Hewlett-Packard as against 
that of National? 


A No. 


a) Would you say it was four or five times as 


Probalbv. 
And even more? 
A I have no idea, Mr. Schreiber. 
‘@) In vour discussions with Mr. Lerner, 
he offer any other excuse as to whv National was 
permitting Hewlett-Packard to outproduce them at least 
five to one by infringing their patents? 
A No. 
(@) Did you ask him what specifically he 
doing about it? 
A Ho. I might have asked him what he was 


doing about it. I don't remember any answer, if I 


did ask him, 
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fa) You didn't press for an answer, if you 
did ask him? 

A No. 

fe) Did he show vou anvthing to indicate 
what they were doing about Newlett-Packard? 

A No. 

9) On your direct testimony vou mentioned some- 
thing about a letter that you recall seeing or hearing 
about addressed to Hewlett-Packard and asking them, 
as you termed it, to cease and desist. Did Mr. Lerner 
show vou that at that meeting? 

A No. 

() Did vou ever see a copy of that letter? | 

A I testified that I either was specifically 
told by either Frank Oddi or Whitney Drake or some other 
National emnlovee at Atlantic City and then Ssubsegent | 
discussions or I saw it. I don't really recall. 

(9) In other words, vou don't recall? 

A I recall specifically being told that the 
letter was sent. I don't recall if it was told to 
me or I saw it. 

(@) Did they tell you who sent the letter? 

A It was sent by National. That's what was 


indicated te ne. I don't know who specifically was 
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undersiqned. 

(a) Do you know whether it was sent by Clarence 
Lyon for National or by somebody at National? 

A It was told to me it was sent by National. 

‘@) Was it told to you by whoever told it to you 
that they had never gotten a response to that letter? 

A No. 

a) At anv time did anybody tell vou that they 
got no response to that letter. 

A I testified that they indicated to me clearly 
that the file will be turned over to us when we are 
finished with the purchase of the Atomichron product 
line. 

(a) They told you first you pay and close and 


then they will show you what they did with Hewlett-Packard. 


A That the files will be turned over at that 


time. I requested quite a few files and that was the 
specific answer. 

9) And Mr. Bloch, did you regard that claim 
against Hewlett-Packard that thev were infringing and 
that they should either cease and desist or pay rovalties 
as important to your purchase? 

A Of prime imnortance. 

fa) Prime importance? 
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A Yes. Nr. Schreiber, are you talking about 
the patent or are you talking about the lettnr? 

a) Was it of prime imnortance to vou, in 
making your purchase, to be able to go to Hewlett- 
Packard and say, "Cease and desist or else pav me a 
rovaltyv? 

A Yes, it was. 

0 Unless you could do that you didn't want 


to buv the deal? 


A If I couldn't have this patent protection, 
I didn't want to do the deal. 

(9) If you couldn't get Hewlett-Packard to eiher 
cease or desist or else pav vou a rovaltv,you would 
not have taken the deal, -would VC? 


A That's correct. 
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(9) And prior to the closing on February 3, 
1969 you never saw a reply from Hewlett-Packard? 

A That's correct. 

(a) And you never saw the file? 

(No response, ) 
Of theso-called letter to Hewlett-Packard? 

A That's correct, 

(@) And vou went ahead and closed in reliance 
upon whose statement that they would turn it over to vou 
at the closing? 

A The personnel at National Comnanyv. 

19) Who? 

MR. GOLDMAN: Objection, vour Honor. 
THE COURT: Overruled. Sit down, 

0 Who? 

A I believe it was -- adWin all of these meet- 
ings weren't with one individual at National Company, 
There were alwavs a slew of people present. It was 
either Mr. Whitney Drake or Mr. Frank Oddi, or there 
were two qentlenen which come to mind, at least physically 
they are almost identical in my mind, and it. was either 
Ray Horner or somebody else, but I believe his name was 
John Over, 


(a) What was John Over's position there? 
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A I have no idea. I believe he was at the 


present time intimately involved with the atomic product 


line, 

9 I have no idea. I believe he was at that 
time intimately involved with the atomic product line. 

(9) If I understand vou, Mr. Bloch, vou went 
ahead and achieved and paid out your money and signed 
your notes and did the deal on the assurance of either 
Mr. Horner or Mr. Over, whose position youi don't know, 
or mavbe it was Mr. Oddi, or mavbe it was Whitney 
Drake, but somebody told you that after you paid vour 
monev they would show vou what was in that file, is 
that riqht? 

A No. 

fe) Then you correct me, sir, I may have mis- 
understood vou. 

A Nkav. I snecifically set up that neeting 
at tir. Lerner's office because of my apprehension, and 
when two chief executives of a company gave me a memorandum 
that is good enough for me. 

fa) Mr. Bloch, I'm not talking about the memorandum 
' now. I am talking about the claim aqainst Hewlett- 
Packard, and vou are able to press Newlett-Packard to 


the wall and sav, “Either you pav or vou stop.” 
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Bloch-cross 85 
A Mr. Schreiber, mv hearing is very qood. 
I would appreciate it if vou wouldn't shout. 
THE COURT: Yes, so would I. 
MR. SCHREIBER: I am sorry. I paologize. 
Mavbe if I stand here it will be better. 
A You didn't ask me that. You asked me on 
what did I rely in making the purchase and I tried to 
give vou a responsive answer. 


8, And you told me that somebody, vou couldn't 


remember whether it was Mr. Drake, Mr. Over, Mr. 


Noirner or Mr. Oddi, but somebody at National told you 
that after the closing you would get the file at 
Hewlett-Packard, is that right? 

A Could vou nlease rephrase the question 
because I have lost your question? I am sorry. 

a) ET til. try t6 simplity ic. 

A Thank vou. 

(@) Do I understand that somebody at National 
told you that after the closing vou would get the file 
setting forth the corresnondence with Hewlett=- Packard? 

A That's correct. 

fa) And do I. understand that vou couldn't 
remember just who it was that told you that? 


A I testified that all of the meetings were 
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eha Bloch-cross 86 
attended by a large number of neople from National. 

0 I understand that. And you testified 
that vou couldn't remember who told vou that after the 
closing you would get the file? 

A I said that it was most likely Mr. Whitney 
Drake or Frank Oddi, or these two tall gentlemen 


which IT am trving to place names and faces, either John 


wr. 


— 


Over or Rav Horner. 


0 Most likelv, but you don't remember which? 
A I don't remember that. But they were 


all present. 


(@) And on that assurance you closed that 


meeting and -- 


A I went and had a meeting set up with Lou 
Lerner and when I received a memorandum handed to me 
in that office by the two chief executives of the company, 


based on th eir presentation in that memorandum, then 


I proceeded with the deal, 


fa) By the way, you said at that meeting at 
Mr. Lerner's office that it was set up at a time when 
there was qoing to be an executive committee meeting 
of National so that Lerner and Oddi would be available? 
A That's what mv recollection is, or some 


meeting in New York between Mr. Lerner and Mr. Oddi. 
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eba Bloch-cross 87 
believe it was exactly the meeting but definitelv a 
meeting between lr. Lerner and Mr. Oddi. 

a) Who handed you that piece of paper that you 
claimyou got at that meeting? 

A Either Mr. Lerner or lr. Oddi. They were 
both present in the office. There were three of us 
there. 

@) Now let's get to the Zacharias patent, which 
I think you said was a kev patent. 

A Yes, sir. 

fe) There 19 natents involved in this transac- 
tion, were there not? 

A Yes. 

9 And there was a lot of so-called hardware 
involved in this transaction, was there not? 

A There was hardware involved. 

9 In fact, there were a goodlv number of 
completed Atomichrons involved, were there not? 

A No. You are incorrect. There none com- 
pleted. 

THE COURT: I am coming to a point where 
I will have to suspend for the day. I have 
other matters con‘ng in here. 

I will resume with you at 10:39 tomorrow 
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morning. 
MR. SCHREIBER: Thank vou, vour Honor. 


(Adjourned to June 10, 1975, at 10:30 a.m.) 
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